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Court of Appeals of the District of Columbia. 

No. 3386. | 

Josephine Murphy. Appellant, 

vs. 

New York and Cuba Mail Steamship Company, a Corporation, 

and | 

No. 3387. | 

| 

Anna V. Lally, Appellant, 
vs. 

New York and Cuba Mail Steamship Company, a Corporation. 

a Supreme Court of the District of Columbia. 

No. 57687. At Law. 

Josephine Murphy, Plaintiff, 
vs. 

New York and Cuba Mail Steamship Company, a Corporation, 

Defendant, 

and I 

| 

No. 57688. At Law. j 

Anna V. Lally, Plaintiff. j 

vs. 

: I 

New York and Cuba Mail Steamship Company, a Corporation, 

Defendant, 

Consolidated. 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District!, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had. in the above-entitled cause, to wit: 
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Declaration. 

Filed January 30. 1915. 

In the Supreme Court of the District of Columbia 

No. 57687. At Law. 

Josephine Murphy. Plaintiff, 


New York and Cuba Mail Steamship Company, a Corporation, 

Defendant. 

The plaintiff. Josephine Murphy, an adult female American citi¬ 
zen. a resident of the District of Columbia, and a good, true, and hon¬ 
est woman who had never been charged with nor suspected nor 
guilty of theft or larceny or other crime, sues the defendant, the New 
York and Cuba Mail Steamship Company, a corporation, having 
offices and agents and doing business in the District of Columbia, for 
that heretofore, to wit, October 25. 1913, in the city of New York, 
State of New York, the defendant was and still is a common carrier 
of passengers; for hire, and was possessed of and used and operated 
a certain ocean steamship called, to wit, the “Havana,” running 
from the said city of New York to the City of Havana, in the Re¬ 
public of Cuba, which said steamship the defendant did then and 
there possess,; use. and operate in the carrying on of its business as 
a common carrier as aforesaid: and for that, to wit, on the date 
aforesaid, in. to wit, the City of New York aforesaid, the plaintiff 
paid to the defendant a certain sum of money for fare or by 
2 way of hire or reward for the plaintiff's transportation by 
ihe defendant, and the plaintiff entered, boarded, and went 
into and upon, the certain ocean steamship aforesaid of the defendant, 
then and there being, and possessed and used and operated by the 
defendant as aforesaid, and became and continued to be a passenger 
without male care or protection in and upon said steamship of the 
defendant, to bo carried and transported by the defendant from the 
said city of New York to the said city of Havana; and for that by 
reason of the; premises it then and there became and continued to 
he the duty of the defendant to carry and transport the plaintiff 
safely and secjurelv to her said destination, and to save her harmless 
and protect her from any wrongful or unlawful injury, insult, in¬ 
dignity, insolence, violence, assault, battery, arrest, imprisonment, 
shame, disgrace and humiliation while she was a passenger as afore¬ 
said; and for that the defendant did not carry and transport her 
safely and securely and did not save her harmless nor protect her 
from wrongful and unlawful injury, insult, indignity, insolence, 
violence, assault, battery, arrest, imprisonment, shame, disgrace and 
humiliation while she was a passenger as aforesaid, but, on the con¬ 
trary, the defendant, by its captain of the said steamship, while the 
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said vessel was on the high seas between the said cities of New York 
and Havana, heretofore, to wit, October 28, 1913, hearkened to the 
plea of a certain adult, female passenger in and upon the said vessel, 
who alleged that she had left certain jewelry, to wit, certain rings, 
in the lavatory of the said steamship and that she siispected the 
plaintiff of having taken the same therefrom, and wrongfully and 
recklessly and maliciously, and in breach of its duty afore- 

3 said, permitted the said female passenger to send, or the de¬ 
fendant itself sent or caused to be sent, from the said vessel, 

to wit, two certain radiograms or wireless messages, the one to the 
Cuban National Secret Police and the other to the Cuban National 
Police, at the said city of Havana, asking that the said !poliee board 
the said steamer on its arrival in the bay or harbor or the port of said 
Havana, and inquire into the alleged theft of the said jewelry; and 
for that, thereafter, to wit. October 29, 1913. when the said vessel 
arrived in the said bay or harbor or port, it was boarded by, to wit. 
the Captain of the Harbor Police thereof and a certain sub-inspector 
of Police and two certain detectives, in response to the said messages, 
for the purpose aforesaid, with the knowledge and consent of the de¬ 
fendant by its said captain and in breach of its duty aforesaid; and 
for that the said police officers wrongfully and without any search 
or other warrant or any authority of law. to the defendant’s knowl¬ 
edge, and with the consent or permission of or without the opposi¬ 
tion or interference of the defendant, by its said captjun or other 
employees in breach of its duty aforesaid, sought out! and looked 
closely at the plaintiff and wrongfully and unlawfully and forcibly 
searched her stateroom and baggage in and upon the said ship, in 
the presence or with the knowledge of the defendants stateroom 
steward, and without the plaintiff’s consent or permission but against 
the same; and for that heretofore, to wit. October 29. 1913. When 
the plaintiff disembarked from the said vessel at its dock or pier at. 
the said city of Havana, she was then and there with force and arms 
assaulted and beaten and arrested by the said police, and 

4 was then and there imprisoned for a long space of time in a 
dirty, dark and damp hovel or hole wherein she was forcibly 

subjected to a search of her person; and for that the plaintiff was 
not guilty but was absolutely innocent of taking or even seeing the 
said jewelry or any piece or part thereof, if the same were ever pos¬ 
sessed or lost by the said woman passenger and none of it was ever 
found by the said police or any other person in the plaintiff's said 
stateroom or baggage or on her person; and for that Heretofore, to 
wit, October 29, 1913. the plaintiff was required and compelled' by 
the said Police to make and sign a written statement of and con¬ 
cerning the premises, which statement was thereafter falsified by the 
said Police so as to make it appear that the plaintiff lujul and made 
no complaint against them for their actions aforesaid: land for that 
thereafter, to wit, November 3. 1913, the plaintiff was summoned 
and compelled to appear publicly in a certain court in the said citv 
of Havana, and then and there to reiterate her said statement of anil 
concerning the promises: and for that various articles! of and con¬ 
cerning the premises were published in certain Cuban newspapers 
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and in certain other newspapers published in the city of Brooklyn, 
in the State of New York, and in the city of Washington, in the 
District of Columbia, and in certain other newspapers to the plain¬ 
tiff unknown; and for that, by reason of the defendant’s breach of its 
aforesaid duty in the premises, and as the direct result and conse¬ 
quence thereof, the plaintiff was subjected to and suffered wrongful 
and unlawful and malicious injury, insult, indignity, insolence, vio¬ 
lence. assault, battery, arrest, imprisonment, shame, disgrace and 
humiliation as aforesaid, and was sick, nervous, and hys- 

5 terical. and suffered great mental and physical shock and 
pain: to the damage of the plaintiff in the sum of fifteen 

thousand dollars ($15,000.00) : 

Wherefore the plaintiff brings her suit, and by reason of the 
premises claims of and from the defendant the sum of fifteen 
thousand dollars ($15,000.00) together with the costs of suit. 

LEO P. HARLOW, 

Attorney for Plaintiff. 

Picas. 

Filed March 2, 1915. 

* * * * * * * 

1. Now comes the defendant and for plea to the declaration filed 
by the plaintiff in the above entitled cause says that it is not guilty 
as therein alleged. 

* * * * + * * 

McKENNEY & FLANNERY, 

Attorneys for Defendant . 

Joinder of Issue . 

Filed March 8, 1915. 

* * * * * * * 

The plaintiff joins issue on the defendant’s first plea. 

6 Memorandum. 

November 24, 1919. Consolidated with No. 57688. Jury sworn 
and respited. 


Supreme Court of the District of Columbia. 

Wednesday, November 26", 1919. 

Session resumed pursuant to adjournment, lion. F. L. S'iddons, 
Justice presiding. 


•J 
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Come again the parties hereto in manner aforesaid, ind the same 
jury that was respited yesterday, and after this cause is! given to the 
jury in charge, they upon their oath say they find inj favor of the 
defendant bv reason of the premises. 

•V l 

Thereupon the four days within which a motion fop a new trial 
may be filed is waived by plaintiff’s attorneys and judgment on said 
verdict is ordered. Wherefore, it is considered that the plaintiff 
take nothing by this action, that the defendant go hence without 
day, be for nothing held, and recover of the plaintiff its costs of 
defense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, the plaintiff by her attorneys, in 
open court, notes an appeal to the Court of Appeals! whereupon, 
the penalty of a bond for costs is hereby fixed in the sum of One 
Hundred Dollars ($100.00). with leave to deposit the bum of Fifty 
Dollars ($50.00), with the clerk, in lieu thereof. 1 f! 

7 Memoranda. 

December 11, 1919.—$50. deposited in lieu of appeal bond. 

I 

January 9, 1920.—Bill of exceptions submitted to the Court. 

' i 

Declaration. 

Filed January 30, 1915. j 

In the Supreme Court of the District of Columbia. 

No. 57688. At Law. 

i 

Anna V. Lally, Plaintiff, 
vs. 

New York and Cuba Mail Steamship Company, aj Corporation, 

Defendant. 

* * * * ijc * :{c 

i 

Pleas. I 

Filed March 2, 1915. j 

| 

sje * * * * * | 

1. Now comes the defendant and for plea to the declaration filed 
by the plaintiff in the above entitled cause says that itj is not guilty 
as therein alleged. 

* * * * * * * 

McKENNEY & FLANNERY, 

Attorneys for \Defendant. 
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8 Joinder of Iwme. 

Filed Maxell S. 19 1.1. 

* * * * * * * 

The plaintiff joins issue on the defendant’s first plea. 

Supreme Court of the District of Columbia. 

\\ ednesday. November 2(5", 1019. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons. 
Justice presiding. 

* * * * * * * 


Come again the parties hereto, in manner aforesaid, and the 
same jury that was respited yesterday, and after this cause is given 
to the jury in charge, they upon their oath say they find in favor 
of the defendant by reason of the premises. 

Thereupon the four days within which a motion for a new trial 


may be filed is waived by plaintiffs attorneys and judgment on 
said verdict is ordered. Wherefore, it is considered that the plain¬ 
tiff take nothing by this action, that the defendant go hence without 
day, be for nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment, (he plaintiff by her attorneys, in 
open court, notes an appeal to the Court of Appeals; whereupon, 
the penalty of a bond for costs is hereby fixed in the sum of 
9 One Hundred Dollars ($100.00), with leave to deposit the 
sum of Fifty Dollars ($50.00) with the clerk in lieu thereof. 


Memorandum,. 

December 11,j 1919.—$50. deposited in lieu of appeal bond. 

Stipulation . 

Filed December 27, 1919. 

* ‘ * * * * * 

It is hereby stipulated this 20th day of December, 1919, by and 
between the parties to the above entitled cause, by their counsel, that 
this ease having come on to be heard together with the case of 
Josephine Murphy, plaintiff, vs. New York & Cuba Mail Steamship 
Company, a corporation, defendant. Law No. 57087, and one jury 
having been sworn to try the issues in both eases, and all the evi¬ 
dence and rulings having been the same in both eases, the declara¬ 
tions therein being identical with the exception of the names of 
the plaintiffs in the title and in the body thereof, that there shall 
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bo but one Bill of Exceptions and one Transcript of Record filed 
in the Court of Appeals in said causes, and that in this cause the 
declaration need not be set out in full in the Transcijipt of Record 
of the Court of Appeals, but there shall be included: therein only 
the title of this cause, and that the Bill of Exceptions! and the Dec¬ 
laration shall be taken and read as if fully incorporated in 
10 two separate records and bills. 


LEO P. HARLOW. 

FRANK J. HOGAN, 

Attorneys fdr Plaintiff. 

McKENNEY & FLANNERY, 

Attorneys for 1 Defendant. 


Memorandum. 

January 9, 1920.—Bill of exceptions submitted to the Court. 
Supreme Court of the District of Columbig. 

Thursday, February |26th. 1920. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 


sjc * * 4** * * | * 


The Court having this 20th dav of February, 1920, signed the 
Bill of Exceptions, taken in the above-entitled causes at the trial 
thereof, as of the time of the noting thereof at said tri^l, now hereby 
orders the same of record nunc pro tunc. 


11 


Assignment of Errors . 


Filed March 20, 1920. 

* * * * * * | * 

i 

1. Court erred in each case in overruling plaintiff^’ objection to 
defendant’s motion that the Court peremptorily direct a verdict for 
defendant. 

2. The Court erred in each case in directing the jury to return a 
verdict for the defendant, and in refusing to submit thf? issues of fact 
presented on the pleadings and the testimony to the jury for their 
determination. 

FRANK .1. HOGAN, 

LEO P. HARLOW, 
Attorneys far Plaintiffs. 

Service of copy of the foregoing assignment of errors in the above- 
entitled causes acknowledged this 19th day of March, 1920. 

McKENNEY & FLANNERY, 

Attorneys for \ Defendant. 
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Designation of Record. 

Filed March 20, 1920. 

5k 5|e * * * 5|e 5k 

To John R. Young, Esquire, Clerk Supreme Court, District of 
Columbia: 

You will please prepare the following as a transcript 

12 of record for the Court of Appeals in the above-entitled 
causes: 

1. Declarations in both cases. 

2. First plea of defendant in both cases. 

3. Joinder of issue on first plea in both cases. 

4. Memorandum of trial and verdict. 

•3. Memorandum judgment on verdict. 

6. Memorandum of noting of appeals in open court and fixing 
bond. 

7. Memorandum appeal bond approved and filed. 

5. Memorandum showing date of submission of bill of exceptions. 

9. Memorandum, bill of exceptions signed and ordered of record, 
February 26, 1920. 

10. Stipulation as to record on appeal filed in cause 57688 De¬ 
cember 27, 1919. 

11. Assignment of errors. 

12. This designation. 

FRANK J. HOGAN, 

LEO P. HARLOW, 
Attorneys for Plaintiffs. 

Service of the foregoing designation of record on appeal in the 
above-entitled causes acknowledged and accepted this 19th dav of 
March. 1920. 

McKENNEY & FLANNERY, 

Attorneys for Defendant. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript in Causes Nos. 57687 and 57688 at Law, Con¬ 
solidated, wherein Josephine Murphy and Anna Y. Lally are Plain¬ 
tiffs and New York — Cuba Mail Steamship Company, a corporation, 
is Defendant, as the same remains upon the files and of record in said 
court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
25th dav of March, 1920. 

[Seal Supreme Court of the District of Columbia]] 

JOHN R. YOCNG, 

Cl prk 

By W. E. WILLIAMS, 

Assistant Clerk. 


14 In the Supreme Court of the District of Columbia. 

Law. No. 57687. I 

Josephine Murphy, Plaintiff. 

' ' i 

VS. 

! 

New York & Cuba Mail Steamship Co., Defendant. 

Law. No. 57688. j 

Anna V. Lally, Plaintiff. j 

vs. 

New York & Cuba Mail Steamship Co., Defendant. 

To Messrs. McKennev and Flannerv and G. B. Craiefllill, attornevs 
for New York & Cuba Mail Steamship Company, defendant: 

Compliant to the provisions of Section 1 of Law Pule 48 re¬ 
quiring that there be submitted to opposing counsel ’copy of Bill 
of Exceptions at least eight days before the time designated for the 
submission of the Bill of Exceptions to the Court to be jsettled. there 
is herewith this 29th day of December. 1919. submitted to you. as 

V ' ' j *. / 

counsel for the defendant in the above entitled causes] copy of the 
Bill of Exceptions therein, which, as per notice given below, will be 
submitted to the Court for settlement Friday. January 9. 1920. 

Notice of Time of Submission of Bill of Exceptions. 

Please take notice that the Bill of Exceptions in the above entitled 
causes will be submitted to the Court to be settled on Friday, Janu- 
arv 9, 1920, at 10 o’clock a. m. or as soon thereafter ds counsel can 
be heard. j 

LEO P. HARLOW. 

FRANK J. HOGAN, 
Attorneys for Plaintiffs. 


2—338 Ga 
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Service of copy of the Hill of Exceptions in the two above entitled 


causes, together with the foregoing notice that the same will be sub¬ 
mitted to the Court to be settled Friday, January 9. 1920. is hereby 
acknowledged this 29th day of December, 1919. 


McKENNEY & FLANNERY, 

G. BOWDOIN CRAIGIIILL. 
Attorneys for New York & Cuba Mail 
Steamship Company, Defendant. 


15 In the Supreme Court of the District of Columbia. 

Law. No. 576S7. 

Josephine Murphy, Plaintiff, 
vs. 

New York & Cuba Mail Steamship Co., Defendant. 

% 

Law. No. 57688. 


Anna 5'. Lalj.y. Plaintiff, 
vs. 

New York & Cuba Mail Steamship Co., Defendant. 

Bill of Exceptions. 

Be it remembered that the two above entitled causes came on for 
trial before Mr. Justice Frederick L. Siddons, and a jury, in the 
Supreme Court of the District of Columbia on the 24th day of No¬ 
vember, 1919,! the said two causes because of the substantially identi¬ 
cal isucs of facts and law in both being, by agreement of the parties 
and order of the court, tried together. 

And thereupon the plaintiffs to maintain the issues on their parts 
joined offered and there was received in evidence certificate of registry 
issued by the United States of America granting American registry 
to the steamship Havana, the only owner whereof was the New York 
and Cuba Mail Steamship Company, incorporated under the laws of 
the state of Maine, which certificate was issued December 7, 1907. 
and was in full force and effect in October. 1918. 


Thereupon.: further to maintain the issues on their part joined, 
plaintiffs produced as a witness Anna V. Lally, one of the 
16 plaintiffs, who testified that she was born in the state of Vir¬ 
ginia, removed in childhood with her family to the District 
of Columbia, and has resided in said District most of her life; that 
she has for the best part of her life been intimately acquainted with 
■Miss Josephine Murphy; that prior to October 25, 1913, she was em¬ 
ployed in the mantel and tile business conducted by John Herbert 
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Coming in Washington, first being employed there as d bookkeeper 
and then as the one in charge of Mr. Coming’s business during his 
frequent absences from the city; that in 1013 she had been in that 
employ for twenty years, and that part of her duty was to handle the 
funds of her employer ; prior to the year 1913 about seven or eight 
years it had been the custom of the witness and Miss Josephine 
Murphy to take their annual vacations together, but before that time 
she had never visited any foreign country; that she is acquainted 
with Miss Katherine Farrell of Brooklyn, X. Y., who is d first cousin 
to Miss Murphy, and whose sister. Mrs. Jose Sanchez, resided in 
Havana, Cuba, and was visited by the witness. Miss Murphy, and 
Miss Farrell, in October, 1913. The witness purchased tickets en¬ 
titling herself and her two companions, Misses Murphy |and Farrell, 
to first class passages on the defendant's steamer Havand, from Xew 
York, in the United States, to the port of Havana, in Cuba, sailing 
from New York October 25, 1913, and the three ladids, unaccom¬ 
panied by any male relatives or companions, left New York on that 
steamer Saturday, October 25, 1913, occupying stateroom No. 1, and 
part of stateroom No. 2; there were 137 passengers of the first-class 
on the defendant’s steamer on that voyage, among said passengers 
being William IT. Smith, the defendant company's general agent in 
Cuba; on the morning of Tuesday, October 28, when thej steamer was 
paging within sight of Palm Beach, Fla., the ship’s stewjard spoke to 
the witness about an alleged theft of jewelry aboard, saying that on 
the night before a woman passenger made complaint on jthat subject, 
saying that she had lost some rings in the lavatory; laterjon the same 
day a Cuban woman passenger spoke to the witness on the 
17 same subject, and subsequently, in the presence of the witness, 
spoke to Miss Murphy; the steamer at the time was “just off* 
Palm Beach”; it continued its run at sea throughout tjhat day and 
was still running apparently at full speed on the high sea en route to 
Havana. Cuba, when the plaintiff and her two companions retired 
at about 9:30 the night of October 28; on the morning of Wednes¬ 
day. October 29, 1913. the three ladies, having been fold that the 
steamer would make port early, arose at about 0 o'clock!; the witness 
had not at any time prior to October 28. on that date oij at any time 
subsequently seen, bad in her possession, or had any knowledge of. 
the rings or am* other jewelry belonging to the Cuban!woman who 
complained of the loss or theft of the same, nor had Miss Farrell or 
Miss Murphy to the knowledge of the witness: at no timle on October 
28 had the Captain or any of the officers, the wireless! operator, or 
any member of the ship's crew, informed the witness regarding any 
charge against her. or any telegrams that had been sent, not a word 
on this subject had been said to her: before leaving their stateroom 
on the morning of the 29th the witness and her companions packed 
their lmnd-luggage. neatly arranging their effects therein: they then 
left the stateroom, locking the door thereof, and as had been their 
custom on the voyage, placing the key on a ledge o\h?r the door, 
where it would be accessible to either one of the three joccupants of 
the stateroom should one or two, but not all, of them have occasion 
to return there; the witness and her two companions were on deck 


12 


JOSEPHINE MURPHY VS. X. Y. «£ CUBA MAIL SS. CO. 


when the steamer entered the harbor of Havana ; it stopped in the 
harbor some distance from the wharf; a launch containing a number 
of men. some Of them in uniform, thought by the witness to be cus¬ 
toms officers, approached the steamer while it was thus still out in the 
water; because of the drizzly character of the weather Miss Murphy, 
who was not feeling well that morning, left her two companions on 
the deck and went into the lobby or social hall just off the deck; 
shortly thereafter witness and Miss Farrell joined Miss Murphy in 
the lobby, and while the three were seated there a stateroom 
18 steward approached them and said: “You ladies had better 
go to your room. You are wanted there.'** And upon being- 
asked for what., she replied: “Well, there are some officers in there; 
you are supposed to know about the diamonds'* or words to that 
effect: he said there were some men or officers in their room and 
“you had better go up”; the stateroom steward accompanied witness 
and her companions to their stateroom, and they were followed by 
some other men. Cubans, from the deck to the stateroom, these 
Cubans not having been seen a! oanl the vessel before bv the witness: 


while sitting in the lobby, just before the stateroom steward ap¬ 
proached them.- the witness and her companions were the center of 
attraction for the passengers, everybody was looking at them; the 
ship had not then reached its dock: while on the way to their state¬ 
room. accompanied by the stateroom steward, and in response to his 
message, two of the Cuban men went along; the witness and her com¬ 
panions found their stateroom door locked, and the key missing from 
the place where it had been left: they knocked on the door and called 
who's there: the stateroom steward did nothing toward opening the 
door for them, but he stood there: some time elapsed before the door 
was opened from the inside, witness does not know how long, it 
.seems hours, however, the door was finally opened by “a big Cuban 
man who was in uniform.” the witness had ssen him on the launch 
which had approached the boat: ihere were one or two other men in 
the room beside tlie one in uniform, the others being in plain clothes 
and were Cubans: when the door was opened the witness addressed 
the tall Cuban and the following conversation ensued: 


“f said ‘What are 


you doing here?' 


And he said ‘I am here bv 


Captain s permission.' I said Mbit what do vou want? What 


Tire you doing? Tic said ‘You ladies are suspected 
something oi the rings lost by the Cuban woman. ” 


of knowing 
While this 


was going on the stateroom steward was just outside of plaintiff’s 
room, and the place was surrounded by these Cubans who had come 
along with plaintiffs in company with the stateroom steward; 
lb witness, addressing the Chilian in uniform, “told him that lie 


would have to answer to a higher authority than Cuba, that 
we were American citizens, and he said ‘Well, he could not help 
that; that he was then* by the Captain’s permission' '; Miss Farrell 
Mien said that it was disgraceful for American women to he insulted 
like that by such a woman, and he. the Cuban in uniform, said 
“She is as good as any American woman”: the Cuban who made 
these remarks was armed with a revolver and a club thrust through 
his belt, he spoke broken English : when the door was finally opened, 
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in response to the demand of plaintiffs, witness noticed that one of 
the men in the room was just withdrawing his hand and arm from 
the vessel that held water for their wash basin, his; sleeve being 
rolled up, and his hand having apparently exploring the interior of 
this water vessel; the Cuban in uniform asked “Where are you ladies 
going to stop?” to which Miss Farrell replied “We arej not going to 
tell you; we have been insulted enough, without having our friends 
here insulted,” and he said “You will have to tell us[ because you 
will have to appear before the judge;” and then we became hyster¬ 
ical. Miss Farrell said to us ‘Why, girls, we are under arrest' ”; 
all three of the ladies were then weeping; after they! actually got 
into their room these men never left the room, or the yicinitv of it, 
and there were people looking into the windows and all along the 
corridors; when plaintiffs had left their stateroom it; was in good 
order, when they returned their bags were on the floor, the beds 
were all mussed up, their hand-baggage, which they lgid left closed, 
was found by them, when they opened same, to be all mussed up, 
its contents topsy-turvy, their clothing and effects nojt in the con¬ 
dition in which plaintiffs left them; while the plaintiffs, and Miss 
Farrell, were still in the stateroom an English gentlenian who hap¬ 
pened to be on the boat came and. in the presence of the stateroom 
steward, said something to them, after which the witiiess addressed 
the stateroom steward asking “Why can not the Captain come to see 
us?” to which he responded “You had better go to see the Captain;” 

the witness told the stateroom steward, as to thjeir not being 
20 able to go to see the captain, that “we were under arrest” at 
which time one of the Cubans said “You may jgo to see the 
Captain”; thereupon, accompanied part of the way by the stateroom 
steward, and followed to the steps of the bridge by Cuban men who 
had come on board with the Cuban in uniform, the three ladies 
went to the bridge of the vessel; by that time the vessel was fast to 
its dock; they found Captain Knight, the master of; the steamer, 
sitting in a room on the bridge, in his shirtsleeves; the three ladies 
entered the room; the Captain did not get up to receive them; Miss 
Farrell, addressing the Captain, said “What does this outrage mean? 
Isn't it terrible for us to be insulted like this?” and; the Captain 
answered “Well, 1 could not help it. I could not hjelp it. This 
really might happen to my wife”: and witness responded “I am 
sorry she was not there, as you may have afforded her!some protec¬ 
tion”; they told the Captain that they understood they were under 
arrest; lie said he thought it would be all right “for ^is to go; he 
said that we should go to the American consul and that he would 
meet us at the American consul at 12 o'clock”: they asked for pro¬ 
tection from him as captain of the ship, and he said “he would meet 
us at the consul at 12 o'clock” and that was all that helcould do; he 
did not get up at all during this conference: one of the! ladies asked 
the Captain if he knew of the complaint, and he said “Yesterday 
afternoon, about 2 o'clock, this woman came to the bridge”; “it was 
on the last day out, just previous to the landing, and! the Captain 
never goes downstairs on the last day, and she came upjand she told 
him that she had lost or left some jewels in the lavatory and that 
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she wanted him to search all of the passengers; lie said that he 
could not do that, that lie could not insult them in that way; she 
said to him then ‘Will you search them?* that she suspected some 
one; he said ‘Who do you suspect?'; she said ‘I suspect the Ameri¬ 
can ladies in stateroom No. 1': lie said ‘Why do you suspect them?' 
she said ‘Well. I met one of them in the lavatory the night before*; 
he said ‘Why do you suspect them?' she said ‘This lady left 

21 the lavatory before 1 did: 1 had to suspect somebody'; he 
said ‘I could not insult my passengers by having them 

searched': she said ‘If you do not search them I am going to send 
a wireless to Cuba and I am going to have the Cuban police meet 
the boat''*; thereupon Miss Farrell addressing the Captain said: 

‘‘Why. you say you knew this yesterday and you permitted this 
outrage without letting us know it. so that we could have sent a 
wireless out and have had them meet us and give us some protection 
when the boat landed? He said ‘Well. I never gave it a thought 7 ' ; 
the Captain of the vessel stated that when the Cuban woman had 
said that she was going to send a wireless to have the Cuban police 
meet the boat, he had said to her ‘‘Well, I cannot prevent you from 
doing it;" after having told the ladies that the only thing he could 
do was to meet them at the American consul's ollicc, the Captain did 
not do anything, did not go off the bridge with them or have any- 
bodv go with them, and neither he nor any one connected with the 
ship did anything at all to protect these three passengers, ‘‘not a 
thing." and they left the bridge then and made their way alone, 
so far as the officers of the boat were concerned, back to their state¬ 
room, these Cubans following “right back of us." and all the time 
while these three ladies were going up to the Captain's bridge, in the 
room off the bridge, having this conversation with him, and going 
back to the stateroom, the ship was at its dock; Mrs. Sanchez, the 
lady whom they had come to Cuba to visit, had not come aboard the 
ship during this time, nor had her husband, or anybody else known 
to them: many of the passengers who wore aboard the ship stayed 
there on the dock: plaintiffs and Miss Farrell went to their state¬ 
room, got their hand-baggage, came hack on the deck, all the while 
being still under the surveillance of those Cubans; when they got to 
the gangplank they saw that the tall Cuban man. in uniform, had 
met Mrs. Sanchez and “he would not allow her to come on to the 
boat" and he said to the witness “You will have to go with 

22 me to be searched" at which time “we were crying, and we 
went on something terrible"; they saw Mrs. Sanchez on the 

dock talking with her husband, and this Cuban officer was talking 
to Mrs. Sanchez in Spanish, “I do not know what he was saying, we 
were all crying, and I said ‘Wo have been insulted enough; T caivt 
stand it any more*: she came up and said. ‘Girls, this is terrible, you 
are going to be searched: you will have to be searched';" she was 
talking to the Cuban officer in Spanish: he took the witness and her 
two companions into a little hole or little hovel, on the side of the 
dock; the dock was enclosed: when they got to this little hovel, 
there was a woman standing at tlie door, and the Cuban with the 
revolver said something in Spanish to her. and then took the witness 


15 


JOSEPHINE MURPIIV VS. X. Y. t Vr CURA MAIL sjs. CO. 

over to h(‘i* and slip opened the door and took witness in and closed 
the door, witness being left alone with the Cuban woman, and being 
searched by her; her pocketbook was opened and searched; her dress 
was gone through, her body was felt, and then the doior was opened, 
the Cuban police officer was standing on the outside;! neither of the 
plaintiffs nor Miss Farrell had been served either on [the ship or on 
the dock with a search warrant of any kind; after thfc person of the 
plaintiff had been searched her companion, Miss Murphy, was taken 
in to that room, the door was closed, and after MissjMurphy came 
out Miss Farrell was taken in there; after Miss Farrell came out 
thev were not allowed to depart, they were then taken into a little 
enclosure, still on the wharf: while the three ladies were being taken 
to the room where they were searched there were many people there, 
it seemed to the witness that the whole of Havana was there; many 
of the Americans who had been passengers with theijn on the ship, 
most of them, remained there on the dock, and all this was done 
under the gaze of these people; and at the time that the witness and 
her two companions were on the dock, going into this little hovel, 
none of the ship's officers, or the company’s agent Mr. Smith, came 
to them or gave them any protection at all, not one; and nobody on 
the dock connected with the steamship company did anything to 
protect them or attempt to prevent this, nor did any of them 
23 make any protest against these proceedings' that witness 
heard: after the foregoing had been gone through with pro¬ 
ceedings that appeared to be like a court were held on the dock; a 
man not known to the witness, she does not know whether he was a 
judge or not, sat at a table, the police captain and the Cuban woman 
who had complained about her jewelry and her eompjanion were on 
one side, and Mr. and Mrs. Sanchez, Miss Murphy and Miss Farrell 
and the witness on the other side, and there was a whole lot of talk 
in Spanish which tlie witness did not understand; this went on for 
about a half an hour, and while this was going on, this hearing or 
whatever it was. none of the ship’s people came to the plaintiffs or 
Miss Farrell at all. nor did any of the ship’s people take any part in 
handling the case; it was noon before the witness and her com¬ 
panions were finally told that they could go. and it had been in the 
neighborhood of 7 o’clock in the morning when the yessel came to 
its dock; the effect of these proceedings, starting in the morning at 
7 o’clock, and culminating at noon, on the witnessj could not be 
imagined; " 1 was nervous and all wrought up, and; I was almost 
crazy”; she had not known at any time in any way at all anything 
about the Cuban woman’s jewels and had nothing to do with them 
or their loss; as to her nervous condition at the time this was going 
on she was half crazy, aboard the ship she had fallen op the bed, and 
when she attempted to carry on the conversation with the Captain 
she was unable to do so; standing in the little dark room and being 
searched on the pier, she was unable to do anything t<j> help herself; 
when she left Washington the members of her family who remained 
there were her mother and sisters, the former S4 years of age; there 
were no male members of the family; some days after being per¬ 
mitted to leave the dock a summons was brought to the witness at 
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the home of Mrs. Sanchez in Havana by a Cuban oflicer in response 
to which she and Miss Murphy and Miss Farrell went to court, where 
there were proceedings in Spanish, and she was interrogated with 
regard to whatihad taken place and with regard to this jewelry and 
was finally let go; she remained in Havana about ten days, 
24 saw the newspapers published there which contained ac¬ 
counts of this affair, the headlines in one of them being 
“Robbery on the High Seas*'*; upon her return to Washington she 
saw the articles on the same subject in the Washington newspapers. 

Thereupon it was agreed by and between the counsel for the 
plaintiffs and the defendant that there could be read in evidence by 
either party all newspaper publications on the subject which either 
party produced and desired to read, the same not. however, being 
received as evidence of the facts therein narrated. 

Pursuant to said stipulation there was thereupon read to the jury, 
the same having been produced from the files of the Washington 
Post, by an employe of that paper, an article which appeared on the 
first page of its issue of October 30. 1913. the proof having shown the 
said paper to be one of general circulation, which article is as fol¬ 
lows: 

“Cubans Seize (4iris. 


Americans Hold When Spanish Woman Loses Rings. 

Two From Washington. 

Searched Abbard Ship at Iiabana. Despite Their Protestations. 

Misses Anna Tally and Josephine Murphy, of This City, With Their 
Companion, of Brooklyn. Appeal in Vain to United States Con¬ 
sul—Were to Visit Miss FerreFs Sister in Cuban Capital and Make 
Tour of Indies. 


■ Special to tin* Washington Post. 

Habana, Oct. 29. — The Misses Catherine Ferre 1, of 273 Pearl 
Street. Brooklyn; Anna Tally, of 3158 Eighteenth street. Washing¬ 
ton, and Josephine Murphy, of STS Seventh Street, Washington, 
who arrived this morning on the Ward liner Habana, were tempo¬ 
rarily detained by the Cuban secret police, who had been informed 
by wireless that they were present when two diamond rings, the 
property of a Spanish woman passenger, vanished. 

Despite their indignation, tin* staterooms of the three young 
women and the other passengers were searched and afterward their 
clothing, but the rings were not found. 


25 ! Appeal to United States Consul. 

The young women have appealed to the American consul, but 
apparently have no redress. They came here to visit Mrs. Jose 
Sanchez, wife of a prominent Habana merchant. 


17 


JOSEPHINE MURPHY VS. N. Y. & CUBA MAIL SSi CO. 

The woman who lost the rings left them in a room. Her only 
ground for mentioning the three women was the fact that one of 
them was in the room when she looked for her rings!. She forgot 
them, and when she returned, in ten minutes, they wejre gone. 

Were to Tour West Indies. 

Misses Anna Laiiv and Josephine Murphy, of this jcity, together 
with Miss Catherine Ferrel, of Brooklyn, X. Y.. who jare being de¬ 
tained by the Cuban authorities at Habana. sailed frqm New York 
aboard the Ilabana last Saturday. They expected to jtour the West 
Indies, visit Mrs. Jose Sanchez, a sister of Miss Ferrel, and then 
attend the opening of the Panama Canal. 

Friends and relatives of the two Washington womeiji were greatly 
surprised to hear of their detention. 

Employed as Bookkeeper. 

Miss Lolly, who resides with her sister and mother. Mrs. John 
Lallv, at 3158 Eighteenth street northwest, has for eighteen vears 
been employed as a bookkeeper by the J. 11. Corning! tile works, at 
520 Thirteenth street northwest. Her family was amazed at the 
news of her detention. 

Her sister said: ‘The whole affair is without foundation and 1 
know will greatly embarrass my sister. It is a shame. To think 
that any one would for a moment believe my sister guilty of any¬ 
thing wrong is out of the question. For eighteen years she has 
been employed as a bookkeeper by a well-known firm. Only rc- 
centiv she was granted a leave of absence, and with her two friends 
started on the trip to the West Indies. I can hardly believe that 
this thing can have happened/ 

Lives With Her Sister. 

I 

Miss Murphy, who is employed in the bureau of engraving and 
printing, makes her home with her sister. Miss Annla Murphy, at 
818 Seventh street northwest. The two girls are orphans, and the 
news of Miss Josephine's detention nearly drove her sister distracted. 

‘Why the whole matter is ridiculous.' she said. .My sister has 
for a number of years been employed in the burcauj of engraving 
and printing, and Miss Ferrel is the confidential clerk of a promi¬ 
nent officer of a New York traction company. 1 do not know 
26 the name of the company. 

‘Mrs. Sanchez, whom the girls were to visit, is the wife of a 
wealthy Habana merchant, and I am sure that thebe will be no 
trouble about the matter. It is very disagreeable to think of all the 
notoriety, and T sincerely hope that my sister is spared publicity." " 

The witness further testified that she returned hcfnie about ten 
days after arriving in Havana, and did not go to Panama or any 
other place; that when she got back to Washington she was almost 

3—3386a 
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ashamed to go back to her oliiec; that she has not now in her pos¬ 
session the first of the Cuban newspaper articles, headed “Robbery 
on the High Seas;’’ she identifies a newspaper article which appeared 
in the Havana Post, a newspaper printed in English in the city of 
Havana, on October *>1, 1H1 :>. which, pursuant to the above men¬ 
tioned stipulation, was read to tlu* jury and is as follows: 

I “Captain Knight Makes a Protest. 


Complains at Treatment Oiven Three Young Lady Passengers on 

His Ship. 


Captain Peter Knight, commander of the Ward line steamer 
Havana, tiled an energetic protest yesterday on account of the mis¬ 
treatment given Miss Catherine Farrell, of Brooklyn, and the Misses 
Anna Pally and Josephine Murphy, of Washington, on their arrival 
Wednesday morning, when they were subjected to outrageous treat¬ 
ment on account of the suspicion of Mrs. de Lyon, a mulatto woman, 
that one of them might have found two rings which she claims she 
had forgotten in the dressing room of the ship. 

Captain Knight addressed his protest to the captain of the port 
and among other things requested that steps he taken so that such 
an occurrence cannot happen in the future. He informed the cap¬ 
tain of the port that the detectives had searched the stateroom of the 
young ladies without getting their permission nor even that of him¬ 
self as captain of the ship. 

The news of the treatment of the Misses Farrell, Murphy and 
Pally caused much indignation yesterday in the American colony. 
It was characterized as outrageous by everyone who had read of it 
and there was much indignation because the authorities would per¬ 
mit such indignities to tourists. Jt was indicated that if 
27 the story of such treatment reached the north it would he a 


great injury to the tourist trade. 

The indignation against the authorities was the greater on account 
of the absolute lack of foundation for the lod-ing of any complaint 
against the young ladies. The de Lyon woman admitted even to 
the police that she based her suspicion only on the fact that Miss 
Pally had been in the dressing room at the time she entered and had 
left before. Mrs. de Lyon says she forgot the rings in the dressing 
room and when she thought of them later they were gone. For the 
simple reason that Miss Pally happened to be in the dressing room 
when Mrs. de Pyon entered not only Miss Lally but the two friends 
traveling with her were held up by the police for hours and suffered 
the indignity of being searched as if they were criminals. This was 
done on the bare word of Mrs. de Lyon without any proof, so far as 
the police were concerned, that she had ever had th rings she claimed 
to have lost. 


No Blame of Line. 


Absolutely no blame is attached to the Ward line in the affair or 
the officials. Captain Knight did not give permission for the 
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search of the stateroom of the young ladies. He told the police that 
he would not give them permission to search until the passengers 
had left the ship. Then lie told them they could search the entire 
ship. He would not permit the insult to his passengers. Neither 
he nor W. H. Smith, the Havana agent, who was also aboard, knew 
of the search of the staterooms until after it was donb. The other 
indignities suffered by the passengers were committed ashore and, of 
course, the Ward line officials had nothing to do with that. 


Letter on Subject. 

The following letter has been received on the subject: 

The Havana Post. Havana, Cuba: 

Cuba. | 

The account in your paper this morning of the treatment accorded 
three American young ladies who arrived here yesterday on the 
Ward line steamer Havana, will, I hope, be the subject! of some ener¬ 
getic editorial criticism of two Ward line officials. 

The way ihose young ladies were treated constitutes, 1 think, one 
of the most outrageous happenings recorded in a long time in ocean 
travel. You, who have a daughter, and I. who have one. can under¬ 
stand the infamous way those young people were treated better than 
any one else. 

28 When young women are on board of an ocean liner without 

their parents or guardians they are understood tb be in charge 
of the captain of the ship. How then could Captain jKnight. com¬ 
mander of the Havana, and William Harry Smith, thp agent of the 
Ward line in this city allow the stateroom and private baggage to be 
searched by a lot of strange Cuban detectives without (jven notifying 
the young ladies so that they could have been present when the 
search was made? 

Why, also. I would 1 ike- to ask. did not these officials demand a 
magistrate's search warrant before permitting such an indignity. 
Captain Knight and Mr. Smith, as American citizens, should ho held 
responsible for such an outrage. 

Yorv trulv vours. 

. K. K. S. 

Havana. Cuba. Oct. 80. 1010. 

Captain Knight's letters of protest follows: 

Captain of the Port: 

Sik: I, as captain of the American steamer Havamj of the Ward 
line, arrived at this port from New York, find myself ill the necessity 
of informing you that, yesterday when the steamer was cleared, the 
captain of the port police, accompanied by severed officers or agents 
at. his command, boarded my steamer and without my consent or the 
consent of the Misses Anna I -ally. Josephine Murphy and Catherine 
Farrell, who occupied stateroom 1. as first class passengers, entered 
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their stateroom and searched same on account of the suspicion of 
another passenger that one of these ladies had stolen two rings. 

This unusual act by the police of the port of entering a stateroom 
and searching same without the consent of the occupants or of the 
captain of the ship, obliges me to make, by this means, the most 
formal protest and ask of you. with deserved respect, to in the future 
adopt the necessary measures in order that what has happened may 
not occur again.*' 

Thereupon the witness identified a newspaper article which ap¬ 
peared on page 3 of the issue of the Washington Post October ‘>1, 
1913, which, eomformable to the aforementioned stipulation, was 
read to the jury and is as follows: 


“Protests at Cuban Search. 

Washington Ciris' Baggage Opened Illegally, Says Ship Captain. 

Special Cable to 'flic Washington Post. 

29 Ilabgna. Oct. 30.—(apt. Knight, commander of the Ward 

line Havana, this morning protested to the Cuban government 
at. the treatment accorded to Miss Catherine Forrel. of Brooklvn. and 

«J 7 

Misses Murphy and Tally, of Washington, who arrived on his ship 
vest erdav. 

• V 

In his letter to the authorities, he says that the baggage and state¬ 
room of the voung women were searched bv Cuban detectives without 
the knowledge of the other passengers or his permission and without 
a magistrate's warrant. He asks the authorities to take measures to 
see that nothing of the kind occurs in the future. 

Consul (General Rodgers has received instructions from Washington 
to investigate the case, and ha- wired a full statement of the facts. 
The women responsible for the indignity the young women endured 
may suffer at the hands of Jose Sanchez, the Ilahana commission 
merchant, whose family the Americans are visiting. 

Cablegrams stating that they were all right were received yesterday 
by the relatives of* Misses Josephine Murphy, of 81S Seventh street 
northwest, and Anna Tally, of* 31 As Kighteenth street northwest, who 
were reported fpicstioned by the Cuban police in connection with the 
alleged disappearance of two diamond rings from a Spanish woman 
passenger aboard the steamship Ilahana. 

‘Report false., Kverything all right.' read the wire received by Miss 
Anna Murphy, sister of one of the young women. 

Mrs. (i. M. Mattingly. Miss Tally's sister, declared that she. too. 
had received a .cablegram from her sister, and that everything was 
all right." 


Thereupon the witness testilied that while still at Havana she re¬ 
ceived a cablegram from her employer Mr. Corning, of Washington, 
which showed that the affair was known here; she further testified 
that at the time when she and her companions were up in the room 
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of the Captain of the defendant V steamer, having their conversation 
with him and asking for his protection. Miss Murphy Jiad asked him 
if the Cubans had a search warrant, and he had said n<k 

On cross examination the witness testifies ihat Mr; Sanchez is a 
brother-in-law of Miss Farrell, a Spaniard, is the representative in 
Havana of velvet and silk houses in New York, had resided 

30 there about twelve years, is. she thinks, well known both to 
the Cuban and American people in authority jin Havana, is 

of considerable prominence* in that community, and [that it was to 
him that she expected to send a wireless if she had known about the 
wireless message which had been sent from the boat;! that Mr. and 
Mrs. Sanchez met witness and her companions on theipier when the 
boat docked, and protested against the action of the Cuban police in 
searching them, notwithstanding which protest they proceeded with 
the search; Mr. and Mrs. Sanchez wore also present, wjhen there was 
rigged up “this little court" on the dock, and Mr. and Mrs. Sanchez 
spoke for the witness in Spanish. Mrs. Sanchez telling the witness 
with respect to what was going on that inquiries were being made 
regarding the knowledge of witness and her companions about the 
rings and all that; as a result of that hearing witnejss was told to 
come into court some days later, the summons being received at the 
Sanchez house two or three days later: Captain Knight was not pres¬ 
ent in court, the steamer Havana had sailed back to thef United States 
in the meantime: Captain Knight's statement was noj taken, to the 
witness knowledge, at this first informal hearing on the pier; after 
that hearing witness went to see Mr. Rodgers. American consul at 
Havana, and met Captain Knight there. Miss.Murphjk Miss Farrell 
and Mrs. Sanchez being also present ; witness made a istrong protest 
to Mr. Rodgers about the way they had been treated;, told him all 
about it; the Consul did not afterwards make a report to witness of 
the result of his investigation, but she ascertained the! result of that 
investigation from the American minister. Mr. Gonzales, to whom 
she also appealed, and from whom she learned that a 'statement had 
been sent to the State Department: the Minister allowed Mrs. Sanchez 
to read the statement, which, after it had thus helm read, Mrs. 
Sanchez told Mr. Gonzales was not true: that wai a statement 
about the court proceedings on the pier: the American minister 
stated that he would have an investigation made, and jwitness recalls 
having seen an article in the Havana Post about December 

31 11, 1913. referring to the investigation made bjy the Minister 
and the apology that was given by the Cuban authorities, 

but she was not informed by tin* Minister that the ajuthorities had 
apologized: upon returning to Washington she visitcid the Depart¬ 
ment of State and explained how she had been treated, she thinks 
her statement was made in the Chief (dorks office: slie had no fur¬ 
ther interview with the State Department on the subject: she recalls 
having read an article in the Washington Post on thejsubject of the 
apology of the ( ubati authorities; as to the Cuban police captain, and 
the others with him. he was the only one that she noticed as being 
armed, his revolver being very prominently displayejl. in addition 
to which he had a club; when she appealed to the captain of the ship 
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and told him how she had been treated by the Cuban police he was 
alone, and it was then that he told her and the other ladies that if 
this thing had happened to his wife he would have had to permit it; 
while the search of her person was made on 1 lie pier or wharf by these 
Cuban police and this matron no olliccr of the ship was present: Mr. 
and Mrs. Sanchez were' on the pier: thoy were around like everybody 
else. 

On redirect examination the witness stated that when she called 
on United States Consul General Rodgers at Havana she displayed 
to him the cablegram she had received from Washington, showing 
that the matter was known here at the time, and asked him to cable 
to the State "Department to tell the families of Miss Murphy and 
herself that everything was all right, and also to announce to the 
State Department that he had made an investigation and found the 
charges were unfounded. The Consul declined to do either of 
these things saying that it was “entirely out of my line”: there¬ 
upon the witness identified as having been received from the Depart¬ 
ment of State by her counsel. Mr. Harlow, copies of a paper signed 
by the chief of the National Secret Police of Havana dated De¬ 
cember 11. 1913. and another from the President, of Cuba, to the 
American Minister at Havana, bearing the same date, and another 
from the United States Legation at Havana, addressed to the 
32 Secretary of State, signed by William K. Gonzalez, and dated 
December 12. 1913. and she stated that she did not receive, 
either directly or through her counsel, from the State Department 
any other paper or any other apology than such as might be con¬ 
tained in the papers last here described, nor did she receive any other 
explanation from the Cuban Government or, for that matter, from 
any one eke, except such as is contained in such papers. 

Thereupon itiwas stipulated that either party might read the said 
papers in evidence, the alleged fads therein set forth not to be taken 
as proved thereby, and the same are hereinafter sot forth in this Rill 
of Exceptions. 


Thereupon, further to maintain the issues on their part joined, 
the plaintiff’s produced as a witness Miss Katherine E. Farrell who 
testified that she is a resident of Rrooklvn. N. V., first cousin to 
the plaintiff Miss Murphy, has resided in Brooklyn all her life, 
and in 1913 was employed in that city as private secretary to the 
General Claim Agent of* the Rrooklvn Rapid Transit Company: that 
on October 25. 1913. accompanied by plaintiffs she left New York 
on the steamship Havana, as a first-class passenger, to visit her sister 
at Havana, Cuba; that the steamer was flying the American flag; 
prior to the stedmers arrival in the harbor of Havana she had not 
been informed by any officer, or any passenger, that there was any 
complaint about anything having been stolen, nor had she been in¬ 
formed of any suspicion against herself or her companions, nor did 
she know on October 28 about the contents of any wireless message 
sent to Cuba, from the steamer: the witness testified in substance ex¬ 
actly as the witness Rally testified regarding the events in Havana 
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Harbor and on the pier whore si m* and her companions landed from 
the defendants s steamer: that there were about eight or nine men 
who came to tin* steamer in the launch with the Cuban police cap¬ 
tain; the witness had no knowledge of the loss bv, or theft from, 
any passenger of any jewelry, or other thing, either before or after 
it was lost, or even that there was anv such loss: when with 
her companions she had. after the stateroom steward had ap¬ 
proached them in the social hall, gone to lier stateroom, 
while awaiting to be admitted she could hear somd one moving 
around therein: while in the social hall "everybody \Cas staring at 
us”; that when the Cuban policeman opened their stateroom, after 
they had demanded entrance, she "thought there were three or 
four men’* in the stateroom: the Cuban policeman stjated “This is 
by the Captain's permission" and he said "there ljad been this 
jewelry lost and we had been suspected’*; he later said, while they 
were still in their stateroom, "You wil have to come with me when 
you leave this ship”;.“he tried to coax us out of the toom; he said 
‘Come on, come on’: ‘no.* wo said, ‘we want to see somebody on board, 
who allowed all of this to be done”: the room steward. T think he 
mentioned the Captain”: when the Cuban officer ljad said they 
would have to go with him witness exclaimed "Oh, mfr heavens, we 
are arrested." and “we stayed there in the room a little while be¬ 
cause we were so nervous and mortified we were ashamed to go out”; 
outside of their room, in the aisle, there were a whole lot of Cuban 
men. and the passengers came around and "everybody was staring 
at us”; while in the stateroom, and before some suggestion was 
made about seeing the Captain, one of the passengers, an English¬ 
man, came and spoke to them; and then "we stayed there for a 
while and we thought somebody should have come to us and given 
us some protection. So nobody came" and "we asked where the 
Captain was” and the stateroom steward said "we could go up on 
the bridge to see him”; on the way to the bridge they were followed 
part of the way by the Cubans, who stood at the foot of the stairs 
leading to the bridge; entering the Captain's room, that seemed like 
an office, they found him sitting in an easy chair in his shirtsleeves 
and “we asked him if he knew what was going on” and he said 
“yes, and it was an unfortunate affair, and had it been his own 
wife he could not do anything"; as to what if anything he said 
about knowing the day before, while the boat was still out at sea. 

regarding this complaint, witness testified “Well, he told 
34 us that on the previous afternoon this woman had come to 
him and she wanted to have all the pasengers searched and 
of course he told her that was impossible; then she suggested that 
he have we three young ladies searched and he said no, that he 
could not do that, and then she said she was going to send this aero¬ 
gram to Cuba" and “he said that he had no jurisdiction over that” 
and told the witness that he had said to the Cuban woman that “he 
could not prevent it": the Cuban woman had told him she was going 
to send the wireless to the police in Cuba “to have somebody searched 
for stealing this jewelry” and as to the ones to be searched "he said 
she asked him to have all the passengers searched, and when he 
would not do it. she suggested that he have we three searched,” 
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and told him how she luvd been treated by the Cuban police he was 
alone, and it was then that he told her and the other ladies that if 
this thing had happened to his wife he would have had to permit it; 
while the search of her person was made on the pier or wharf by these 
Cuban police and this matron no ollicer of the ship was present; Mr. 
and Mrs. Sanchez wore on the pier: they were around like everybody 
else. 


On redirect examination the witness stated that when she called 
on United States Consul General Rodgers at Havana she displayed 
to him the cablegram she had received from Washington, showing 
that the matter was known here at the time, and asked him to cable 
to the State Department to tell the families of Miss Murphy and 
herself that everything was all right, and also to announce to the 
State Department that he had made an investigation and found the 
charges were unfounded. The Consul declined to do either of 
these things saving that it was ‘‘entirely out of mv line”: there* 
upon the witness identified as having been received from the Depart¬ 
ment of State by her counsel. Mr. Harlow, copies of a paper signed 
by the chief of the National Secret Police* of Havana dated De¬ 
cember 11. 1913. and another from tlie President of Cuba, to the 
American Minister at Havana, hearing the same date, and another 
from the United States Legation at Havana, addressed to the 
32 Secretary of State, signed by William E. Gonzalez, and dated 
December 12. 1913. and she stated that she did not receive, 
either directly or through her counsel, from the State Department 
any other paper or any other apology than such as might be con¬ 
tained in the papers last here described, nor did she receive any other 
explanation from the Cuban Government or. for that matter, from 
any one else, except such as is contained in such papers. 


Thereupon it was stipulated that either party might read the said 
papers in evidence, the alleged facts therein set forth not to be taken 
as proved thereby, and the same are hereinafter set forth in this Bill 
of Exceptions. 


Thereupon, further to maintain the issues on their part joined, 
the plaintiffs produced as a witness Miss Katherine E. Farrell who 
testified that she is a resident of Brooklyn. X. V., first cousin to 
the plaintiff Miss Murphy, has resided in Brooklyn all her life, 
and in 1913 was employed in that city as private secretary to the 
General Claim Agent of the Brooklyn Rapid Transit Company; that 
on October 25, 1913. accompanied by plaintiffs she left New York 
on the steamship Havana, as a first-class passenger, to visit her sister 
at Havana, Cuba; that the steamer was living the American flag; 
prior to the steamer's arrival in the harbor of Havana she had not 
been informed by any officer, or any passenger, that there was any 
complaint about anything having been stolen, nor had she been in¬ 
formed of any suspicion against herself or her companions, nor did 
she know on October 28 about tin* contents of any wireless message 
sent to Cuba from the steamer: the witness testified in substance ex¬ 
actly as the witness Rally testified regarding the events in Havana 
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Har!;or and on tlu* pier when* she and her companions landed from 
the defendants'^ steamer; that there were about eight! or nine men 
who came to the steamer in the launch with the Cuban police cap¬ 
tain; the witness had no knowledge of the loss by, <j>r theft from, 
any passenger of any jewelry, or other thing, either tyefore or after 
it was lost, or even that there was any such lo$s; when with 
33 her companions she had. after the stateroom steward had ap¬ 
proached them in the social hall, gone to l^er stateroom, 
while awaiting to be admitted she could hear some one moving 
around therein: while in the social hall "everybody ivas staring at 
us”; that when the Cuban policeman opened their stateroom, after 
they had demanded entrance, she "thought there Ivere three or 
four men” in the stateroom: the Cuban policeman stated "This is 
by the Captain's permission” and he said "there had been this 
jewelry lost and we had been suspected”: he later said, while they 
were still in their stateroom, "You wil have to come 'kith me when 
you leave this ship’’: "he tried to coax us out of the jroom; he said 

‘Come on, come on’: ‘no.’ we said, ‘we want to see somebody on board. 

/ / / ! * 

who allowed all of this to be done”: the room steward, I think he 
mentioned the Captain": when the Cuban officer had said they 
would have to go with him witness exclaimed "Oh, mv heavens, we 
are arrested," and "we stayed there in the room a little while be¬ 
cause we were so nervous and mortified we were ashamed to go out”; 
outside of their room, in the aisle, there were a whole] lot of Cuban 
men, and the passengers came around and "everybody was staring 
at us”; while in the stateroom, and before some suggestion was 
made about seeing the Captain, one of the passengers, an English¬ 
man, came and spoke to them: and then "we stayed there for a 
while and we thought somebody should have come toj us and given 
us some protection. So nobody came" and ‘‘we asked where the 
Captain was” and the stateroom steward said "we could go up on 
the bridge to see him”: on the wav to the bridge they!were followed 


of the stairs 
it seemed like 


part of the way by the Cubans, who stood at the foo 
leading to the bridge; entering the Captain's room, th; 
an office, they found him sitting in an easy chair in his shirtsleeve 
and “we asked him if he knew what was going on ? f and he said 
"yes, and it was an unfortunate affair, and had it been his own 
wife he could not do anything": as to what if anything he said 
about knowing the day before, while the boat was stjill out at sea. 

regarding this complaint, witness testified “pell, he told 
84 us that on the previous afternoon this woman had come to 
him and she wanted to have all the pasengers searched and 
of course he told her that was impossible; then she Suggested that 
he have we three young ladies searched and he said no, that he 
could not do that, and then she said she was going to send this aero¬ 
gram to Cuba” and “he said that he had no jurisdiction over that” 
and told the witness that he had said to the Cuban woman that “he 
could not prevent it" ; the Cuban woman had told him |she was going 
to send the wireless to the police in Cuba “to have somebody searched 
for stealing this jewelry” and as to the ones to be searched "he said 
she asked him to have all the passengers searched, and when he 
would not do it. she suggested that he have we three searched,” 
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when lie declined to do that he said she said she would have a tele¬ 
gram sent “to the chief of police”; as to what the Captain of the 
ship said was the only thing he could do for these passengers the 
witness testified “He said the only thing he could do was to meet 
us at the American consul's office at 12 o'clock and that we should 
present our case there”: he did not do anything else at all; “we just 
had to find our way down the same way we got up”; he did not 
have any officer of his ship accompany the witness and her com¬ 
panions down to their stateroom, nor did any officer of the ship 
go with them or look after them after that, or pav any attention to 
them; as to when the witness first saw her sister and brother-in-law, 
it was “when this police captain took us off the boat” at which time 
he said thev would have to be searched: this man the witness learned 
was the captain of the port police, his name was Riva, he was in 
uniform, and had a revolver: the room the witness was taken into 
to be searched was “a dirty little hovel”; the Cuban police captain, 
Riva. asked the woman who conducted the search whether she had 
searched their hair: the search did not result in- finding the rings; 
a hearing was conducted right on the dock where they landed, 
and they were kept there until almost noon, having arrived at about 
7 o'clock in the morning, being detained some five hours, 
35 and then they were left go; whatever sort of hearing it was, 
was carried on in Spanish .which the witness did not speak 
or understand; she was asked in English whether or not she knew 
anything about the jewelry and denied it, as she did not know 
anything about it: two days thereafter she and her companions 
were summoned to court: while on the dock nobody of the steamship 
company's people made any protest or helped the witness and her 
companions in any way. while the search was going on, nobody 
from the steamship company protested, or offered to stop these 
Cubans, or even come down the gangplank with the witness and 
her companions or do anything for them; and when on the dock 
they were conducting this hearing, like a court on the pier, neither 
the captain of the seamer nor any of his officers nor any of the 
steamship company came to the witness or her companions or 
offered any assistance of any kind or made any protest against what 
the Cubans were doing: witness knew that on that ship on that 
voyage there was a Mr. William II. Smith, the General Agent of the 
defendant company; lie did not, at the time these things were 
going on, in apy way offer any assistance, “he never came near us”; 
from the time when witness and her companions were notified by 
the stateroom steward that they were wanted in their room and 
that it was being searched, that they were suspected of knowing 
something about the jewelry, tin* time when they went from the 
lobbv down to their stateroom, while tliev were there, nobodv on 
the ship came to them, offered to help them, or offered any protec¬ 
tion; the witness had never been in a foreign speaking country 
before; on cross-examination the witness testified that Mr. Sanchez 
is her brother-in-law. was well known in Havana and had been there 
for a great many years in business, she dots not think lie knew 
these Cuban police personally, with his wife he met witness at the 
gangplank when she came off the boat, and went with her to the 


25 


JOSEPHINE MURPHY VS. X. Y. & CUBA MAIL SSL CO. 

portion of the pier where the examination took place, jand Mr. San¬ 
chez made a protest to the Cuban police, notwithstanding which 
they went on with their search; asked whether any friends of 
hers or of Mr. and Mrs. Sanchez were present on the pier 

36 at the time witness got off the boat, she answered that there 
were a lot of people outside the rail, most all the passengers, 

and a lot of laborers, and of help around the dock; as to whether 
there were any friends of Mr. and Mrs. Sanchez there, “there were 
some friends on the boat who told them what had happened to us 
and they tried to get on board but they would not let them”; wit¬ 
ness did not see Mr. Sanchez call on anybody for help or assistance; 
she accompanied Miss Lally and Miss Murphy to the United States 
Consul General and made a complaint against the Cuban police, 
and also had an interview with the American rninisteii in Cuba, Mr. 
Gonzales, and protested to him against the action of the Cuban au¬ 
thorities; Mr. Gonzales did not tell her that the Cubian authorities 
had apologized for their conduct; her sister went to the American 
Legation two or three times; her sister is not present in court; the 
captain of the port police, Rica, was a very large inan and was 
armed with a revolver and a club, and was in uniform, and it seemed 
to her that there were seven or nine men in this 1 launch that came 
with him, and that there were three or four men with him in the 
stateroom; he was the only one in uniform, the otheij men were in 
civilian clothes, and she did not notice any of the other men carrv- 
ing arms of any kind; she made no appeal to the captain of the 
vessel until after the room had been searched, and it jwas then that 
he told her there was nothing that he could do, arjd if his own 
wife was in the same fix he would have to submit. 

I 

On redirect examination witness testified that up to this moment 
she has not received any apology from the Cuban Government or 
any one else, the only information she had was from the newspapers, 
about a month after, she has not received herself any apology from 
anybody, or except what she saw in the newspapers, any informa¬ 
tion of an apology. 

On re-cross examination the witness testified that she read in the 
Brooklyn Daily Eagle, and she thinks the New York American, and 
in a copy of the Havana Daily Post of December 13. 

37 1913, which her sister sent her. an article saying that Cuba 
had made an investigation and that the police were in the 

wrong and so on. 

i 

On redirect examination she stated that at this time, while the 
trial is in progress, Mrs. S’anchez her sister is in Manchester. England. 

Thereupon, further to maintain the issues on tlieir part joined, 
plaintiffs produced as a witness Miss Josephine Murphy, one of the 
plaintiffs, who testified that she was born in Washington, has lived 
here all her life, that in 1913 her family consisted of two sisters 
besides herself, her mother and father were dead, she had no male 
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relatives, that for several years it had been the custom of Miss Lully 
and herself to take a trip together to different places; that in 191:’ 
she was employed in the Bureau of Engraving and Printing, and is 
now employed in the National Redemption Office, both being de¬ 
partments under the Treasury Department of the United States 
Government, by which she has been continuously employed for the 
past eighteen years; that she sailed as a passenger on the defendant’s 
steamship Havana from New York on Saturday, October 2n, 1913. ac¬ 
companied only by these other two young ladies. Miss Tally and Miss 
Farrell, intending to visit her cousin Mrs. Sanchez in Havana, Cuba; 
she had never previously visited any foreign language country, and 
did not speak or understand the Spanish language, at no time prior 
to her arrival at Havana did she see or have in her possession any 
jewelry belonging to a Cuban woman by the name of de Lyon, or 
any other person except herself, did not even know that that woman 
owned jewelry, or that she ever lost any, and did not at any time 
on that trip have anything in her possession that did not belong 
to herself; on Tuesday morning. October 28, she was on deck early as 
the steward had told her that the steamer would go close to Palm 
Beach, and she and her companions had their chairs on the deck on 
the side of the vessel from which they could sec Palm Beach as 
they passed: she did not on that morning hear the 
•38 steward say that the Cuban woman complained that she had 
had some jewelry stolen, and her first knowledge of it was 
when she saw the Cuban woman who claimed she had lost her jewels 
talking to Miss Lally; Miss Tally called to the witness, whereupon the 
Cuban woman asked the witness if she had been to the lavatory, 
the witness answered that she had, and was then asked by the Cuban 
woman if anybody was there at the same time and witness told 
her no: whereupon the Cuban woman asked witness if she had seen 
some rings to which witness replied in the negative; during that 
entire day no one of the ship’s officers or crew informed witness of 
the complaint, nor was she informed of the sending of the wireless 
telegram to Havana on the subject; at about half-past nine o’clock 
Tuesday night witness and her companions retired, at which time 
the steamer was going at half speed and was out at sea, and it had 
been traveling* upon the seas throughout the day after witness had 
heard of the alleged stealing; witness had not been apprised, when 
she retired that night, that she might expect any untoward happen¬ 
ing next morning and “never dreamed of such a thing;” upon leav¬ 
ing her stateroom early the next morning witness and her compan¬ 
ions had packed their hand-baggage, and left the same in a very 
orderly way; she locked the stateroom door, being the last of the 
three to come out of the room, and put the key on a little ledge over 
the door, and went out on the deck; after the vessel entered Havana 
Harbor, and before it docked, it came to a stop in the harbor and 
witness saw a small boat coming out with some men in it, thought at 
the time by herself and her companions to be the customs officials: 
she does not know how many men were in the boat, it was a small 
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launch that was pretty well crowded; it approached the steamer 
and went around about to the other side; witness did pot feel very 
well so she left her companions watching the scenery and went in¬ 
side and sat in the lobby close to the door; while sitting there she 
noticed an awful looking man, who had a large revolver and a stick, 
and who came into the lobby accompanied by the women 

39 who had asked the morning before about her jewels: they 
passed witness, walked over to the door, and the Cuban 

woman pointed out M'iss Farrell and Miss Lally, who were standing- 
on the deck with their backs towards the Cuban woman and police 
officer; the Cuban woman was talking in Spanish, seemed to be 
excited, and pointed out witness’ two companions to the Cuban police; 
this Cuban police officer was accompanied by other men, but witness 
did not notice any of the others in uniform; Mr. William Ham- 
Smith, the agent of the steamship company, was, to the knowledge of 
witness, on board the steamer, and when the foregoing occurred he 
was standing right near the witness, and when the Cuban officers 
came through the boat, and when one of them and the Cuban woman 
were talking together, Mr. Smith was just a few feet awtiy from them 
and so close to the witness that the witness could hear hinji talking with 
some of the men on the ship. The witness was asked apd answered: 
“Q. Did you hear Mr. Smith make any remark about them not being 
allowed to search without having a search warrant? ' A. Yes sir. 
T heard him say that it was not legal; I heard him ijay ‘It is not 
legal; they cannot search without a warrant.’ I did not know much 
about it then, but that came to me afterwards.” Mr. Smith was 
talking on that subject to some of the passengers; after these Cubans 
left the little lobby where the witness was seated the Cuban men and 
the passengers came and looked at the witness who, with her com¬ 
panions. became the center of attraction; in a few minutes after 
the Cuban woman had pointed to Miss Lally and Miss! Farrell they 
joined the witness in the lobby, who informed them that the woman 
who had asked about her jewels had pointed them out Ito one of the 
men who had come over on the launch; the witness testified in 
substance what Miss Lallv had testified regarding the stateroom 
steward coming to them, their going to their stateroom, and the 
occurrences therein; by the time the conversation in the stateroom 
was over she testified “We were crying our eyes out!;” and when 
Miss Farrell exclaimed “W e are arrested" Miss Lally “just fell down 
limp and—she just made an outcry and fell down and turned 

40 like a stone; she could not move;” witness could not tell how 
long they remained in the room, “it seemed like i\ year to me;" 

their bedding had been upset, the carpet had been lifted from the floor, 
their hand-baggage had been left unstrapped, its contents were up¬ 
side down: after an English gentleman had come to the room and 
spoken to them one of them spoke of wanting protection on the ship 
and the stateroom steward told them to go to the Captain, they said 
they thought the Captain might come down to see them, and he an¬ 
swered “You had better go up;” they were guarded bylsome of these 
Cubans on their way to the Captain’s bridge, and from the time 
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they had arrived at their stateroom the Cubans had not left their 
room unguarded; everybody on the ship seemed to stand there and 
watch them; they could hardly climb the narrow steps to the Cap¬ 
tains bridge; they found the Captain in his room in his shirt¬ 
sleeves. and he did not express any regret at what they had gone 
through, nor did he get up to greet them; Miss Farrell, witness 
thinks, spoke first saying “Captain, do you know of this awful out¬ 
rage?” and he said “Well. T could not help it: if it was my own 
wife, she would have to go through the same thing:” Miss Farrell 
said “Do you know that we are arrested?” “No,” he said “I did 
not:” she said “Can't you do anything for us as captain of the 
ship? He said “No. I can't do anything; the only thing that I 
know you can do is to appeal to the American Consul. T will meet 
you there at 12 o'clock.” It was then about half-past 8 in the 
morning. The witness testified in substance the same as Miss Tally 
regarding the Captain’s statement to them on the subject of his 
conversation with the Cuban woman who complained of the loss 
of jewelry the day before adding that after the Cuban woman had 
stated she suspected the Americans in stateroom No. 1 the Captain 
“asked her why she suspected us and she said it was because she 
had seen them in the lavatory. Tie said to her T think you had 
better be very, very carefulshe said T want them sea relied;’ he 
said T can not have them searched;’ she said ‘Well then. T will 
41 send a wireless to the Havana police to meet the ship, if 
you do not have them searched;’ he said ‘Well. T can not pre¬ 
vent you from doing that;” and “then Miss Farrell spoke up and 
said ‘Captain, you do not mean to tell me that you allowed that 
woman to send a wireless and did not give us any chance to defend 
ourselves at all? Why did you not give us the same chance to send 
a wireless? If you had we would have sent a wireless too;’ ‘Well,’ he 
said. ‘I did not think that she would dare to do it;’ she said ‘Well, 
you knew she did it?’ ‘Yes.’ he said, ‘but T did not think that she 
would dare to do it:’ ” “Q. And did you ask him then if there was 

anything more that lie could do for you, for your protection, and 
did you tell him that these officers were still waiting for you? A 
Well, he told us to go to the American Consul and that he would 
be there to help us at twelve o'clock.” He did nothing more for 
the witness and her companions, who left his room and went back to 
their stateroom, lie did not have any officer or anybody on the ship 
go with them, the ship had docked by that time, not a member of the 
ship s crew helped these ladies down the narrow stairway, and up to 
the time they had made their way back to the stateroom to get their 
hand-baggage. Mr. and Mrs. Sanchez had not been allowed to come 
aboard the ship; as they went down the narrow stairway from the 
bridge, the Cuban guards were still waiting for them, and when they 
returned from their stateroom, about to get off the boat, the Cubans 
were waiting for them to accompany them from the steamer, these 
Cubans that had come aboard from the launch; as they came out, of 
the gangway they saw Mrs. Sanchez on the dock, she was verv excited 
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talking to the Cubans at the foot of the gangway and!weeping, the 
Captain of the port police was with them; asked whether they were 
allowed to go on with their friends, the witness answered when they 
got on the dock “we started to cry and Mrs. Sanchez said to us 
‘Don’t talk about it at all. (let some nourishment. jYou are in a 
nervous condition and need some nourishment. Get some nourish¬ 
ment.’ This man said ‘No, they can not go to get it.’ Mrs. Sanchez 
then threw up her hands and cried. * * * ’ Mrs. Sanchez 

42 talked to Mr. Sanchez, then she said ‘Girls, you can not go, 
you have got to be searched;' * * * we protested, but 

it was not any good;” by that time “we were hysterical, and we were 
crying” and “they led us down to the end of this pier,'' this was still 
on the pier which was enclosed: and when this Cuban at the foot 
of the gangplank stated they could not get any nourishment, but that 
they would have to be searched, witness never saw a soul of the 
steamship people come to protest, and they made no protest at all; 
Miss Lally was taken in to be searched first; then, “they took me; 
there was a Cuban woman detailed there to search ujs;” the place 
in which they were taken looked like a dug out. “I could not de¬ 
scribe it; it was the worst looking place I was ever in in my life;” 
witness was taken in there, something in Spanish wajs said to the 
woman, and she was left standing in there with this Cuban woman, 
the man closing the door as he went out. and the woman searched 
witness, searched her pocketbook. her pockets, the cuffs of her coat, 
and her body, her hoisery. and felt through her hair; arid the woman 
did not find anything, the witness did not have in lier possession 
anything that did not belong to herself; when the witness came 
out of the place where she had been searched Miss Farijell was taken 
in; they were not allowed to go after that until a hearing on the 
dock at which some papers were drawn up. the hearing being con¬ 
ducted in Spanish until it was 12 o'clock noon or soijne five hours 
from the time the steamer arrived before she was allowed to go and 
by that time she “was ready to collapse;" Mrs. Sanchez had had a 
motor there since 6 o’clock in the morning waiting for witness and 
her companions and they were then taken to the Sanchez home; some 
days later they were summoned to appear in court, where they were 
asked questions about this jewelry, and about being searched; witness 
remained in Havana about ten or twelve days, during which time 
she does not think she or her companions slept one night, they were 
nervous and upset all the time; upon her return to her home in 
Washington she was treated by her physician. Dr. Holden, and 
was absent from her work until the first of .Tanuarv, 1910: she 
40 had never had any attack of nervousness up to that time, and 
had never theretofore been the victim of neurasthenia; she 
has lived in Washington all her life, and after her ret|irn had seen 
the articles in the newspapers regarding her arrest and search; her 
sisters lived here at that time; she saw articles on the subject in 
a Cuban newspaper, one being headed “Robbery on thej High Seas:” 
and it was two days after this thing had occurred that she saw in the 
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newspaper what is called a letter of protest from Captain Knight; 
she accompanied her companions to the office of the United States 
Consul General but did not get very much satisfaction from him: 
she went to see Mr. Gonzales the United States minister; up to the 
time of trial, except what appears in the papers received by Mr. 
Harlow, her counsel, from the Department of Shite, she has never 
received any apology or explanation from anybody, except what she 
saw in the daily press. 

Witness further testified that while she was in the office of the 
Captain of theisteamship she informed the Captain that the Cubans 
had not shown herself or her companions any search warrant, and 
the Captain ‘‘said that they did not have any”: previous to that time 
she had heard Mr. Smith, the defendant's agent, say that they had to 
have a warrant or such a thing could not he done: in the division of 
the Treasury Department in which she is employed she handles large 
quantities of money which is sent in from the hanks of the country. 

Upon cross examination witness testified that in the conversation 
between herself and her companions and the Captain he said some¬ 
thing about protesting against the action of the Cuban police when 
they requested permission to search the stateroom: Captain Knight 
appeared before the Consul General with the witness and her com¬ 
panions at 12 o’clock: she does not remember what the Captain told 
the Consul General, but thinks he informed ’the Consul General 
that he had refused to give the Captain of the police permission 
to enter and search her stateroom: the conversation which wit¬ 
ness testified to hearing between Mr. Smith and some one else 
44 was, she! thinks, with some of the passengers, and that was 
before her stateroom had been entered: when she appealed to 
the Captain she had said to him “Do you know that we are under 
arrest r? and he said that he did not. ;; Q. Did you also ask him if 
he knew at that time that your stateroom had been searched, and 
did he tell vou that he did not know that? A. 1 do not remember 


what he told us. What he told us was that he could not help us. 
He must have known it. because he said he coul/ not help it.” The 
captain of police, Riva, was an odd. fiorcc-looking man, and the men 
who wen? with him were equally so: the boat was filled with passen¬ 


gers who were about 


to disembark: she is sure that when she left the 


stateroom in the morning it was locked, when she 


got back it wa< 


locked and these men 


were locked inside of it: when she and her 


companions reached the pier and Mrs. Sanchez suggested that they 
get some nourishment, the captain of (he port police refused to even 
allow them to get nourishment, and Mr. Sanchez protested very 
strongly and vigorously, notwithstanding which the port police in¬ 
sisted on the witness and her companions going ahead to the place 
where thev were examined and searched: Mr. Sanchez did not call 

4 . 


upon any one else to protect them from the captain of police; had 
the Captain of the ship informed witness about the wireless sent the 
day before, they would have sent a wireless to Mr. Sanchez, the 
same man who met them on the pier, and who tried to prevent- the 
captain of police from interfering with them, but could not. 
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riiereupon. furl 1 km* to maintain the issues on her part joined, 
the plaintiff Josephine Murphy produced as a witness on her behalf 
Dr. Raymond T. Holden who testified that for thirty-eight years 
he has been a physician practicing his profession in It he District of 
Columbia, that Miss Murphy and the members of h^r family have 
for many years been patients of Ids, and that from November 19th 
to December loth. 191:?, he treated Miss Murphy fojr neurasthenia 
which was manifest in her case by insomnia, great depression, vertigo, 
headaches, and fainting spells. 

45 Thereupon further to maintain the issues! on their part 
joined the plaintiffs road in evidence the deposition of Nelson 

J. Kearney, a witness of lawful age. who testified that in October 
191:? he was employed as wireless operator on the defendant com¬ 
pany’s steamship Havana; that he was a duly licensed operator; that 
prior to the voyage in < j nest ion lie had signed articles jof service with 
the New York and Cuba Mail Steamship Company, byj signing which 
articles he was put under the orders of the Captain during the en¬ 
tire voyage, these articles of service constituting an |agreement be¬ 
tween him and the defendant company, the consideration from the 
defendant company being nominal, his real salary beijtig paid by the 
Marconi Company; on the voyage of the steamer from New York to 
Havana, sailing October 25. 191:?. he transmitted at the request of a 
passenger a message to the Secret Police of Havana, Cuba, that mes¬ 
sage being sent on the afternoon prior to arrival at the port of 
Havana, while the vessel wa< outside of the three-niile limit from 
Cuba; two women and a man, Cubans, came to his rooijn, handed him 
a message to be sent to the Secret Police of Cuba, which was written 
in Spanish, of which he had but a meagre knowledge at the time, 
and looking that message up later he made it out as One sent to the 
Secret Police informing them of a robbery aboard!the steamship 
Havana; he has no personal knowledge of what was done by the 
Secret Police in response to that message: the Captain is in supreme 
command, and he controls all the wireless messages sejnt or received; 
lie has a right to censor every message sent and stop t^ny message or 
the reception of any message; asked whether Captaijn Knight ever 
exercised the right of supervision or looking over messages the wit¬ 
ness answered “Any message aboard the ship that was filed, or a 
message that 1 thought was detrimental to the service of the steam¬ 
ship company, I submitted to Captain Knight for his approval be¬ 
fore I sent it”: upon the witness’ entering the service Captain Knight 
had instructed him to do this: he had never handledja message like 
this one before: the same parties sent anothej* message, but 

46 he does not now remember what it was; witness had complete 

charge* of running of this wireless ap-aratus “tinder the cap¬ 
tain.” | 

On cross examination the witness testified that the pay received 
by him from the ship might have been 25 cents a month or 1 cent, 
it was just a matter of form, to put him under the!articles of the 
ship, all members of the crew being required to sign;ship's articles, 
and they were signed on board ship before the United States Com- 
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mission; the wireless apparatus was installed by the Marconi Com¬ 
pany, and owned by it: witness accepted orders from the Captain 
of the ship, any order at all. “we were under the supervision of the 
Captain from the time we signed the articles"; that is true of every 
one, passengers as well, everybody; the witness did not show the 
message referred to in his direct testimony to the Captain before he 
sent it. and so far as he knows the Captain had no knowledge what¬ 
ever that the message was sent, lie did not communicate its contents 
to any other office] - of the ship, but sent it without notifying any 
other party aboard the ship, and he testifies that lie really did not 
know what the full contents ot the message were, his knowledge of 
Spanish was meagre* and he did not read the message at all to see 
what it did contain, not knowing that a robbery had been committed; 
he does not know whether the message related "to the plaintiffs in this 
case, and did not know it referred to them in any way. 

On redirect examination the witness testified "that"at the time the 
message was filed he knew nothing about the robbery, and paid no 
attention to its contents: later on. when he heard about it. lie looked 
up the message, tried to make what he could out of it; lie under¬ 
stood it was sent: to the police, and it had something to do with the 
robbery, at the time of sending the message he knew that it was sent 
to the police and it had reference to some robbery; on the day of 
arrival, after the ship had docked, he had a conference with the 
Captain concerning the message, the Captain wanted copies of the 
message that had been filed by these parties, as the case 
4< had been taken up by the Cuban Government, and witness 
gave the Captain the messages which were returned to the wit¬ 
ness later on, there being two messages, but he does not know whether 
they both related to the same thing, and thinks the second message 
was addressed to a private party; as to why when he found that the 
message related to a robbery and was sent to the Secret Police he did 
not bring it to the Captain's attention, he testified that that might 
have been after the police boarded the ship that he discovered that, 
he does not remember: at the time that the message was sent, he sent 
it off without trying to translate it, but remembers it was to the 
Secret Police, and does not remember the rest of it at that time; when 
he turned it over to the Captain, they tried to decipher it between 
them, and found it concerned the robbery and had been sent to the 
police. 

On recross examination witness stated that it was entirely possible 
for him to transmit a message in any language at all without trans¬ 
lating it. 


Thereupon there was offered and received in evidence, and called 
to the court's attention as applicable to the issues in the case, pro¬ 
visions of the Padio Laws, of the International Radio Telegraphic 
Convention of January 22. 1913, and of the regulations issued by the 
Department of Commerce pursuant to law, all in effect prior to and 
on October 25, 1913, as follows: 

Section 1, Act of Congress approved July 23, 1912: 

“The radio equipment must be in charge of two or more persons 
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skilled in the use of such apparatus, one or the other c»f whom shall 
be on duty at all times while the vessel is being navigated. Such 
equipment, operators, the regulation of their watches, gnd the trans¬ 
mission and receipt of messages, except as may be reghlated by law 
or international agreement, shall be under the control of the master, 
in case of a vessel of the United States; * * *.” 

The foregoing provision of law went into effect April 1, 1913, so 
far as it related to the steamship Havana of the defendant company, 
and steamers of like class. 

48 Sections 2 and 3 of the Act of Congress of -Tune 24. 1910, 
providing that wireless apparatus shall be efficient and capable 
of exchanging messages with other systems of radio communication, 
and that the master of a ship shall be subject to penalty in the event 
his ship leaves port not equipped as required by law,] were read to 
the court. 

Paragraph 4, Article X. of the London International Radio Tele¬ 
graph Convention, ratified by the Senate of the United States, and 
proclaimed by the President July 8, 1913, provides; "The radio 
service of the station on shipboard shall be under the superior author¬ 
ity of the commanding officer of the ship.” 

Part II, Section 14, of Regulations of the Department of Com¬ 
merce of the United States, issued pursuant to law, reads: '‘On ves¬ 
sels of the United States it is the statutory duty of the |master to see 
that the operator is on duty at all times.' The radio Service of the 
ship is under the supreme authority of the master.” 

Section 188, of the aforesaid regulations, provides: ‘‘The Act of 
July 23, 1912, amending the Act of June 24, 1910, is designed to 
promote safety at sea through the employment of apparatus and 
operators to transmit and receive distress calls and other! calls relating 
to perils and aids to navigation.” 

Section 208, of the aforesaid regulations, provides: ‘'The master of 
a vessel shall have the right to censor all messages addressed to or 
transmitted by a radio telegraph station on board his vebsel. but such 
master shall not divulge to any person, other than the properly au¬ 
thorized officials of the Government, or a competent legal tribunal, or 
make any use whatever of any message coming to his knowledge 
through such censorship * * 


jfc ?? 


Thereupon further to maintain the issues on their part joined, the 
plaintiffs offered, and there were received in evidence, the following 
provisions of the laws of the Republic of Cuba, in force in October, 

1913 ' . I 

49 “Title VIII, Entry and search of closed places, of books 
and papers, and the detention and opening of written and 
telegraphic correspondence. 

“Art. 545. Xo one can enter the domicile of a Cuban or foreigner 
residing in Cuba without his consent, excepting in the cases and in 
the manner expressly provided for by law." 

“Art. 546. The judge or court taking cognizance of the cause may 
order an entry and search by day or night of any public building 
and places, whatever be the district in which situated] if there are 
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indications that the accused or the effects or instruments of the crime, 
or hooks, papers, or other objects, which may serve in the discovery 
and verification thereof are to he found there.* 7 

“Art. 550. The examining judge may also, in the cases indicated, 
in Article 540. order the entry and search bv day or night, if the 
urgency of the case so requires, of any building or closed place or part 
thereof which may constitute the residence of any Cuban or foreigner 
residing in Cuba; but always after the consent of the person interested 
has been obtained as provided by article 0 of the Constitution or, in 
the absence of consent, by virtue of an order setting forth the reason 
of the action, which shall be served upon the person interested at once 
or not later than twenty-four hours after its issue. 

“Art. 554. For the purposes of the foregoing articles the following 
are considered domiciles: 

“1. The presidential palace, be it occupied or not by the president 
of the Republic at the time of the entry and search. 

“2. A building or a closed place, or that portion thereof destined 
principally to the dwelling of any Cuban or foreigner residing in 
Cuba and his family. 

“3. National merchant vessel.** 

"Art. 558. The warrant for the entry and search as the domicile of 
a private party shall always set forth the reasons therefor, and the 
judge shall state therein concisely the building or closed spaces to be 
entered and searched, whether it is to take place in the day time only, 
and the authority or official to perform the service. 

“Art. 559. For the entry and search of buildings, used for'the 
residence or office of the representative of foreign nations accredited 
to the government of Cuba, the judge shall ask their consent in a 
respectful communication, in which he shall request them to reply 
within the period of twelve hours. 

50 “Art. 560. If such period shall expire without any answer 
being made, or if the foreign representative should refuse his 
consent, the judge shall at once communicate such refusal to the 
secretary of justice by telegraph, if there be any. Until the Secre¬ 
tary communicates his decision, he shall abstain from entering and 
searching the building, but he shall take the measures of surveillance 
referred to in article 567. 

"Art. 561. Nor can he enter and search foreign merchant vessels 
without the authority of the captain, or, if the latter should refuse it, 
without that of the consul of his nation.'* 

Thereupon, further to maintain the issues on their part joined, 
the plaintiffs offered and there was received in evidence the deposition 
of James Lane Rodgers, a witness of lawful age, who testified that in 
October, 1913, he was the Consul General of the United States at 
Havana, Cuba, and that no application was made to him for permis¬ 
sion to enter and search the steamship Havana on its entry into the 
port of Havana on the voyage in question, nor was any application 
made to him for permission to enter and search the staterooms of 
Misses Farrell, Tally and Murphy, or for permission to board the boat 
for the purpose of arresting them, and that no such permission was 
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given by the United States Consul; that he had no knowledge of the 
matter complained of by the plaintiffs until after it had occurred. 

Pursuant to the stipulation hereinbefore referred to there was 
thereupon read to the court and jury copies of three documents as 
follows: 


(Translation) 


“National Secret Ifolice. 
Habana, December 11, 1913. 


The Secretary of Gobernaction, City. 

Sir : 

The undersigned, the chief of the National Secret Police, has the 
honor to inform you as below in connection with the proceedings in 
virtue of the information laid by Mrs. Engelica Cortiffas de I.yon 
concerning a theft which occurred on board the S. S| Havana en 
route from New York to Ilabana, on the night of the 27th of October 
last. 

Tlie Cortinas woman sent a radiogram from on board! that steamer 
to these headquarters, and another to the National Police, asking that 
the police board the steamer upon arrival in order to inquire 
51 into the theft of jewelry of her property. 

1 was informed of the contents of this message jby telephone 
by the desk officer (Subinspector Jose Pittari). I ordered him to 
report to the Captain of the Port, Colonel Nicolas Jane, Which he did. 
Colonel Jane committed ihe investigation of the matter tp the Captain 
of the Harbor Police, Sr. Justo Garcia Riva, who went |on board the 
SS.Havana accompanied by detectives Donato Cubas and Abelardo 
Alaya and Subinspector Pittari, whose only intervention in the busi¬ 
ness was to witness the acts of Garcia Riva. In the presence of the 
detective ollicers and of the pilot, lie asked permission of the Captain 
of the steamer, in Spanish, to search the stateroom of three women 
passengers of American nationality, whom the Cortimjs — said she 
suspected, which search was made in the presence of the stateroom 
steward and without touching the baggage. 

When they had landed, their baggage, like that of all other passen¬ 
gers, was subjected to the usual search. 

Upon conclusion of the examination of the baggage. Captain Gar¬ 
cia Riva invited the young American women. Miss Ahna Y. T.alli 
(Anna Y. Pally) Sophine Morrith (Josephine Murphy) and Ktas- 
setni Tarrill (Katherine Farrell) to enter the offices of the passenger¬ 
landing, where he informed them of the accusation of the Cortinas 
woman. 

They were also searched, in the presence of no one else, but the ma¬ 
tron. of the custom-house, which search was without result. 

Captain Garcia Riva then drew up a proces verbal setting forth all 
the statements made, and he caused the interpreter to ipquire of the 
young women whether they had anv complaint against the police. 
It. was recorded in the proces verbal that they had no complaint. 

I can assure you that the only purpose of the question !as to whether 
they had any complaint of the conduct of the police was to give these 
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young women any explanation that might be necessary to convince 
them that there bad not been the least intention to harm, molest or 
insult them, but on the contrary merely the desire, successfully ac¬ 
complished, to destroy the accusation made against then) by the Oor- 
tinas woman. 

T can also assure you that if Captain Garcia Riva did anything 
which may have been in the least annoying to Misses Marrith (Mur¬ 
phy) Ktassentni Tamil (Katherine Farrell) and Anna V. Lalli 
(Anna V. Lally) it must be considered as without any intention 
whatever, for his wish was to treat them with the respect and con¬ 
sideration due them, because despite the accusation of the Cortinas 
woman he did not. for a moment doubt their honesty.* 

Lastly, although 1 took no part personally in this matter, I have 
no hesitation in saying that any act which the young women may 
think humiliating to them was done without any such idea, and 
therefore they should consider it a- not having taken place and should 
be convinced of the sincerity of the Police in stating, as above, that 
there was no intention to annoy or insult them in any manner. 


Respectfully. 


JOSE LLANUSA. 

Chief of the Xational Secret PoliceX 


">2 


( Translation) 

“Republic of Cuba 
Office of the President 


Ilabana, December 11. 1913. 

My Dear Mr. Minister: 

In reply to your letter of the 10th instant, take great pleasure in 
informing you that the matter of the three American young women 
who were searched by the harbor police in circumstances that I deeply 
regret, lias now been satisfactorily settled, as you will see from the 
attached report of the Chief of the Secret Police. Tin’s report has 
been made in pursuance of my strict instructions to the Secretary of 
the Interior (Gobernaction) to have tins lamentable incident investi¬ 
gated with the utmost care and with all possible celerity, and should, 
as was to be expected, it In* found upon inquiry that the police had 
acted ill-advisedly though, with the best of intentions, to otter their 
utmost reparation to the young women in question for their own 
satisfaction and to please you whose representations in their behalf 
were from the beginning hearkened to with the greatest interest by 
this Government. 

I should be very glad, Mr. Minister, if the attached report is satis¬ 
factory to you, and I avail myself of this opportunity to subscribe 
myself* anew vour good friend and obedient servant. 


(Signed) 


M. G. MENOCAI.. 
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To Iiis Excellency 'William E Gonzales, Envoy Extraordinary and 
Minister Plenipotentiary of the United States of America. 

Havana, Cuba." 

“Legation of the 
United States of America. 

* j 

Habana, December 12. 1913. 
The Honorable the Secretary of State. Washington. 

Sir: | 

I have the honor to enclose herewith a translation ofja note which 
I received this morning, with a report from the Chief |of the Secret 
Police, regarding the complaint of Misses Anna V. Laljly, Josephine 
Murphy and Katherine Farrell. 

On October 29th the young American women nanied, who had 
arrived at this port on board the Ward Line SK. Havana from New 
York, were subjected to a search of their staterooms by harbor police, 
and of their persons by a matron of the custom-house, upon the com¬ 
plaint of another woman passenger, who suspected tlierji of the theft 
of certain jewelry which she had inadvertently left on the 
o?> washstand of the ship’s lavatory. Upon corrjiplaint being 
made to me, I requested the Subsecretary of State to have an 
inquiry instituted. This was immediately done, but Ithe report of 
the police, sent through the Foreign Office.* was unsatisfactory, and T 
pointed out to the Secretary of State its lack of completeness and 
asked that the police be pressed for a proper report. Tjhis was done, 
but as there was considerable delay in getting action,! I mentioned 
the case to the President during a personal visit, and he himself un¬ 
dertook to have the investigation made and an apology jgiven. Pres¬ 
ident Menocal's note and the accompanying report are self-explana¬ 
tory, and I have thanked the President for his personal attention and 
for the satisfactory termination of the inquiry. 

I have the honor to be, sir. 

Your obedient servant. 


(Signed) 


WILLIAM E. GONZALES.*’ 


Thereupon Miss Lally, Miss Murphy and Miss Fairrell were re¬ 
called to the witness stand and each testified that they Had not at any 
time made any statement to the effect that they had nef complaint to 
make against the action of the Cuban police which they were the 
subject of on October 29, 1919. 

And thereupon the plaintiffs rested. 

Thereupon the defendant, to maintain the issued on its part 

-H_1 ... __K _ 1_K.1I* T1 _T__ 


that he is an American citizen; was employed as third; officer on the 
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defendant’s steamer Havana at the time of the occurrence when 
plaintiffs were searched by Cuban police in Havana harbor October 
29. 1913: there were seven officers of the boat at that time, a first 
second and third officer, and four engineer officers, the latter, con¬ 
sisting of chief engineer and first, second and third assistants; the 
Captain of the vessel was F. I>. Knight, who is now dead; the 
purser was J. S. Heed, also now dead: the steamer Havana, on the 
voyage in question, sighted tin* city of Havana between 2 and 3 
o'clock in the morning, at which time the Captain was called for 
duty on the bridge: from the time land is sighted until the vessel 
is made fast to the dock the Captain stays on the bridge, the 


34 third officer with him to give the signals, the first officer is 
stationed in the extreme forward end of* the ship and the sec¬ 
ond officer is stationed aft: on the day before sighting land in Cuba 
the Captain is stationed on the bridge from about f> o'clock in the 
morning until the vessel leaves the Florida coast around 6 or 7 o'clock 
that night, during this time the Captain never leaves the bridge; he 
gets his rest between C> and 7 at night and 2 in the morning; pilot is 
taken right, outside the entrance to Havana harbor; upon arrival 
at the port of Havana the next official coming aboard, after the pilot, 
is the quarantine doctor, and then the Cuban immigration and cus¬ 
tom house officials: after which anvbodv can come aboard; the 
quarantine, customs, immigration and port police officials use 
launches which carry different flags: on nearly every trip the captain 
of the port police comes aboard, usually to meet friends of his; the 
port police launch carries.a blue flag with the initials ‘TP*' on it; 
the steamer goes info her berth at the dock under her own power, 
going in stern first, the Captain directing the movements, the third 
officer transmitting orders to the Engine Department below, the first 
officer taking care of the forward- end of the ship, and the second 
officer supervising the mooring of the ship aft: the chief steward sees 
that all the passengers are in their place for inspection by the quar¬ 
antine doctor and the bedroom steward assists the passengers in 
connection with the removing of their hand-baggage and the like; 
• while the boat is docking everybody is busily employed all over the 
ship: witness did not see the port police come aboard but thinks 
they came aboard as the anchor was up while flu* ship was going into 
dock, which occurred at between 7.30 and 7.4b a. m.; he was on 
the bridge standing alongside the Captain when two uniformed 
policemen, harbor police, came on tin* bridge. Ik* cannot say whether 
one was the captain of the port police: they addressed the Captain 
and “asked for permission to search these three* ladies' rooms, and 
the Captain said ‘No. your cannot have my permission’ *'; the 
">•> conversation was in Spanish which witness understood well 
enough to know what was being‘talked about, and the Cap¬ 
tain, when they! wen* through, asked witness if he understood what 
they were talking about, “and I told him yes: I said ‘They asked 
you if you would give them your permission to search the ladies' 
room,' and the Captain said ‘Yes. that is what they asked me about' 
and he said ‘What did 1 say?' and I said ‘You would not let them; 
you would not give them your permission.* and ho said ‘That is just 
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wlml I told them*. he would not give them 1 1 is permission to search 
the rooms* . *’Q. W hat was the Captain's manner in |refusing that 

permission; was he positive in saying' it or otherwise*'; A. He was 
positive/' No officer of the ship was there at the time; the policemen 
just went down helow. and “of course we did not kntnv what they 
done"; while witness remained on the bridge no* one came up there 
and reported to the Captain that these port police or anir one else had 
entered these ladies* staterooms: witness next heard about the ladies* 
having had their staterooms searched between 0 and .10 o’clock that 
morning, when he was going down through the salodn and one of 
the waiters told him about it: he was not present when the ladies 
afterwards came on the bridge and saw the Captain; th|e weather was 
very warm: after docking it was the habit of Captain|Knight to go 
to his room, take off his coat, write his log up. have jliis breakfast, 
then go to the company's office, see the custom house broker and 
proceed to the custom house and clear his ship, all ojf which takes 
about an hour and a half; the American consulate jin Havana is 
closed from It) to 12 each morning for breakfast, that being the 
Spanish custom: at the dock where the steamer was tied, the harbor 
police and some other officials have their office upstairs, and the 
custom house is right upstairs on that dock: the dock is a modern 
concrete building; the ship lies at that dock within about a quarter 
of a mile from the Cuban fort Cabanass; on the morning of October 
29. 1913, when the steamer landed there was in Havaha harbor the 
President's yacht, which is armed, and two orjthree cruisers 
56 of the Cuban Navy, hut no American war vessel, so far as 
witness recollects: the Cuban police, customs aijid quarantine 
officers are armed, the police carrying a.revolver on thjeir side and a. 
night stick: the men who do not wear uniforms carry g revolver, but 
that is concealed: the defendant steamer was not arin&d, to the wit¬ 
ness' knowledge, nor did any of the officers carry arms; to his knowl¬ 
edge: the captains, as a rule, on hoard ships carry arm$, but whether 
Captain Knight had one or not the witness does not know; the day 
before the steamer docked the witness knew nothing about a wireless 
message having been sent by any passenger to Cuban authorities, and 
has no recollection now of ever having heard of it: the jeaptain of the 
steamer had “no means whatsoever" to resist the Cuban police, it 
they had insisted on entering the staterooms of thefse ladies and 
searching them: there were about lot) passengers, j consisting of 
Americans, Cubans. Spaniards, men. women and children, and these 
passengers were on the decks at the time the boat approached the 
dock, “they were all on deck then. 

On cross examination the witness testified that he is 29 years of 
a cre, has been going to sea fifteen years, was about 23 years of age 
af -the time of the occurrence involved in these cases,! was a strong 
well man, that on the steamer Havana there was a captain who was 
master of the ship, in command of everything pertaining to it, there 
was a first officer who is in court present at the trial, a j second officer, 
not present, whose name witness did not remember, himself as third 
officer, a chief engineer and three other engineers, ja purser, Mr. 
Reed, whose duties in relation to looking out for the passengers 
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witness does not know about, though he knows that the purser on 
the steamship Havana took care of the ship's papers including list 
of passengers and the staterooms to which they were assigned, and 
lie collects tickets for passage; the purser had assistants; there was a 
chief steward whose duty was to see to the comfort of the passengers 
in their rooms and in the dining saloon, around the vessel, and when 
the navigating officers were otherwise busy, the captain on the bridge, 
the third officer sending bell signals down to the engine 

57 room, the first officer forward and the second officer aft, the 
steward is among the passengers seeing that they are in 

place to be examined, and under the steward there are a second and a 
third steward: on the steamer Havana on the trip in question Mr. 
James Opry was chief steward: he is not present at the trial; in 
addition to the others already mentioned the vessel had a surgeon, 
Dr. Xorment: in the steward’s department there were men under the 
chief steward that were waiting on the table and looking out for the 
passengers' staterooms, called stateroom or bedroom stewards, a 
number of them witness does not know but there were “enough to 
take care of the passengers", the steamer was equipped with a full 
complement of men sufficient to take care of the passengers, she had 
a complement of about 130 men. the sailors were able-bodied seamen, 
the complement of 130 men includes all departments: as the launches 
of the quarantine officers, customs officers and the immigration 
officers and the port police in Havana carry different flags, standing- 
on the bridge witness knows which one of them is coming toward the 
steamer, and as the launches came alongside the steamer Havana 
the vessel was standing still, though not securely moored; at the 
stairway or gangway at the side of the ship used by persons boarding 
the ship from launches which came alongside there was a quarter¬ 
master stationed; the vessel had three quartermasters; when the 
vessel is lying there at anchor and a launch comes up and ties up 
to the side or holds to the side, from which people board, those 
people have to go up the gangway which is in charge of the quarter¬ 
master; witness'knows that the port police came out in a launch, but 
while lie is not sure how they got aboard he thinks they actually got 
aboard while the ship was breaking in the slip after it had started 
to the dock, while the vessel was moving towards the dock, but the 
first time he knew that they were on the boat was when they came up 
on the bridge, and that would be the first place that they would come 
to. and the first thing thev would do would be to come to see the 
Captain ; after they had the talk with the Captain, described by wit¬ 
ness in his direct examination, the Captain talked in positive 

58 manner:to them, and did not show that he was afraid of 
them, the fact that they had a revolver or club did not scare 

the witness, he was “so used to it", and apparently did not frighten 
Captain Knight at all, and as a matter of fact what Captain Knight 
had to say to them was pretty positive; after the police left the bridge 
and went down in the vessel so far as witness was concerned he knew 
nothing more that they did until one of the steward's department 
told him about the search, and that was about 9 o'clock in the morn¬ 
ing: after the Cuban police left the bridge Captain Knight was care- 
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ful enough to turn to witness and ask him if he heardjwhat was said, 
and after he told the Captain what he heard the pubans say in 
Spanish, Captain Knight then said, in substance, ‘‘Now, what did I 
say?”; asked if the Captain said he wanted to make his evidence 
quick while it was fresh, witness answered “He just sijmply asked me 
if 1 understood what they were talking about and ‘‘what he an¬ 
swered them”; the office of the port police and the! custom house 
was on the second floor, the upper deck, of the pick at which the 
steamer docked; witness observed no manifestation jof any hostile 
demonstration or of the training of guns on the steaijner by or from 
the Cuban warships or the armed President s yacht | which, were in 
Havana harbor on the morning of October 29, 19}3, and witness 
was not uneasy because American warships were not there in the 
harbor on thaUlay as he “did not see anything to be juneasy about” ; 
after the ship is docked the Captain has his breakfasp writes up his 
log, goes to the company's office in Havana, then to thb custom house, 
and then goes to the Consul, where he deposits his pajpers. 

Interrogated by the Court the witness stated that prjor to the occur¬ 
rence involving the plaintiffs he had been making tjrips to Havana 
for about three years, and had been there eighty tinjes, and he had 
never known of a search of the vessel being made: by the harbor 
health officer; it is the practice when the vessel reaches a harbor 
that the passengers are assembled in the saloon and; are kept there 
until the health officer makes his inspection; jlie has never 
known of a health officer applying to the Captain to make a 
59 search of the vessel or any of the passengers; And in all of his 
visits he never knew the police authorities in Havana, beyond 
this incident, to request an opportunity to search jthe vessel, this 
being the only case of the kind known to witness; the Captain and 
the witness remained on the bridge about twenty minutes to a half 
hour after the visit of the policemen to the bridge, jthey had to re¬ 
main on the bridge until everything was secure, and did remain 
there until the docking had been completely accomplished; when 
the police came to the bridge the vessel was movingj, in the process 
of going sternwards to the clock, and the operation wjas completed in 
about twenty minutes after the police left the bridge, at which time 
the witness and the Captain left the bridge. 

! 

i 

Further to maintain the issues on its part joined the defendant 
produced as a witness Robert I. Willmott. who testified that he is 
now and has for over seventeen years been in the employ of the de¬ 
fendant company; that he was chief officer of the steamer Havana 
in October. 1913, the Captain of the vessel being Ferdinand B. 
Knight, who had been in the service twenty years, and known to 
the witness about fifteen years; Captain Knight was a polished man, 
and a competent and capable shipmaster; witness corroborated pre¬ 
ceding witness regarding the complement of ship’s officers and crew, 
testified that there were 130 first-class passengers od the steamer on 
the voyage in question, among the passengers being \Y. H. Smith, 
an agent of the defendant company, seen during the voyage on the 
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bridge frequently by the witness. 1ml who did not have or exercise 
any authority over the ship on the trip, being just the same as any 
other passenger, and being accompanied on that voyage by his 
family; he is general agent of the company at Havana; while the 
steamer is passing the Florida coast the Captain pilots the vessel 
down the reefs; about 6 p. m. in the evening the steamer leaves the 
reefs and starts across to the Cuban coast sighting that coast between 
2 and 3 o'clock the next morning, at which time the master of the 
vessel is called and he remains on the bridge until the vessel is 
docked, it being brought into dock under its own power; the 

60 steamer takes on a pilot just outside of Havana harbor about 
daylight; the next persons to board the steamer after the pilot 

are the health authorities of the port who come aboard about 7 o’clock 
in the morning after which the custom and immigration authorities 
board it: witness frequently saw the port police in the harbor, they 
having a special launch which carries their own flag, and they have 
come aboard the vessel while it was at anchor; the custom, quaran¬ 
tine and port police officials are armed with revolvers, and some of 
them have clubs; they are not all in uniform, but those not in uni¬ 
form are armed; aboard the vessel a few revolvers are carried, wit¬ 
ness had one, he does not know wlg'ther the chief engineer had one, 
hut witness as an executive officer was required to have a service re¬ 
volver, in case of mutiny, disaster, when the crew attempted to run 
the life boats, or something; the vessel did not carry guns; on the 
morning of October 29, 1913. witness did not see "any American 
cruiser or other war vessel in Havana harbor, but did sec two Cuban 
war vessels and the President’s launch ; there was a Cuban fort about 
800 yards from where the vessel docked, which fort has some guns, 
breach-loading rifles; Captain Knight is dead, Mr. Reed, the purser 
of the steamer at the time, is dead: witness was stationed in the fore¬ 
castle, forward. as the vessel approached its dock, having charge of 
the windlass and forward fasts: before docking the vessel anchors 
in the harbor just sufficiently far out to allow the vessel to swing- 
clear of the end of the dock; the vessel goes into the dock stern first 
under its own power without any tug, the master directing its move¬ 
ments: the vessel docked at about 8 o’clock in the morning; the sec¬ 
ond officer is stationed aft, in charge of the aft fasts of the vessel."by 
which is meant the ropes used in making the mooring, and the third 
officer is stationed on the bridge with the Captain; as the vessel ap¬ 
proached the dock witness saw police officers in a launch alongside, 
and he also saw them on the vessel, saw the police boat when the ves¬ 
sel was lying at ancl or, but he did not see them as they came on 
the steamer, he saw them on the saloon deck and on the 

61 bridge, they being at the latter place just prior to docking 
while the vessel was under way between anchorage and dock 

about twenty or thirty minutes before the steamer docked • the police 
were on the bridge close to Captain Knight, but witness was not close 
enough to them to hear what was said; on the dock there is a rein¬ 
forced two-story concrete building, the lower portion is occupied or 
rented by the defendant company, and a considerable portion that 
nearest the street, is occupied by custom officers and certain of the 
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police authorities; witness first heard that Cuban police had entered 
one of the staterooms aboard the steamer about fifteen oif twenty min¬ 
utes after the vessel had been docked, and had not heard from any¬ 
body prior to that time that they were about to enter a stateroom; 
while the docking operation is going on the stewards and other mem¬ 
bers of the ship’s personnel are engaged in assembling hand baggage 
in the vicinity of the gangway and assisting the passengers with 
their hand-baggage; docking the vessel is an operation that would 
not be called easy and would not be called difficult, it requires care, 
and constant attention on the part of the Captain and the officers 
stationed fore and aft; the third officer operates the engine telegraph, 
transmitting to the engine room the directions as giveii by the Cap¬ 
tain; the American consulate in Havana is closed between 10 and 12 
each forenoon, that being breakfast hour in that city; after docking 
the Captain would “enter the vessel’’ at the port, to do which he 
would go to the custom house and the Consul, a duty ordinarily 
taking between one and two hours; witness knew nothing of a wire¬ 
less message having been sent to the Cuban police the day before the 
vessel arrived in Havana harbor, first learning of such! message the 
day of arrival after he saw the police approach the Captain on the 
bridge. 

On cross examination he stated that he learned about the wireless 
from Captain Knight; the chief steward. James Opry.j is not dead; 
witness has not seen the chief surgeon for years, he does not recall 
the name of the quartermaster who was on the steadier, the sec¬ 
ond officer was Mr. Matthews, who is not now dead, but who 
62 is at present a master of a vessel: over the route the company's 
steamer travels the distance from New York to! Havana, go¬ 
ing south is 1.170 miles and coming north 1.185 milps; when the 
steamer passed Palm Beach October 28. 1013. it was about a mile and 
a quarter from the American coast, being for awhile within three 
miles of the Florida coast, on that morning, after which the vessel 
bears out. and there is quite a period of time beforp arriving in 
Havana when the vessel is on tlie high seas, being tjen or twelve 
miles from any land at all; the steamer Havana is under American 
registry, the Hag is not hoisted at sea. but the flag that this vessel bore 
was the American Hag: from the fishing pier at Palm Beach, which 
is used by the ship's officers as a point from which !to take their 
bearings in passing that place, to Havana, is approximately 270 
miles; the forts as the vessel enters the port of Havang are the old 
fortress Moro Castle, the old fortress Cabanass, and Fort|Casa Blanca, 
Moro Castle being as the witness knows a very old fort; just prior 
to the steamer entering the harbor its Hag was hoisted, iso that when 
entering, while anchored there, and while making dock, the steamer 
was under the flag of the United States. i 

i 

i 

On re-direct examination witness testilied that there are no means 
at his disposal, or the disposal of the vessel, to resist the Cuban po¬ 
lice if they attempt to search a stateroom without pernjiission of the 
Captain. 
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On re-cross examination he testified that he weighs in the vicinity 
of 200 pounds; that he had a service revolver, that it was loaded, 
that he had used a revolver plenty of times, and that as to his aim he 
“can kill a squirrel in a tree with it" and the average Cuban is a little 
larger than a squirrel. 


Asked on surrebuttal what he meant when lie said he had no 
means of resistance he answered “I meant no legal means,” and 
asked what ho could have done to stop the Cuban police if they had 
insisted on searching a stateroom against the protests of the Cap¬ 
tain he answered “Nothing legally," which two last an- 
68 swers were struck out of the record with the consent of de¬ 
fendant's counsel; the witness then testified that he could 
have done nothing except fight and if he had fought there would 
have been “serious consequences:" from the moment when the an¬ 
chorage was lifted to the moment when the vessel was secured to the 
pier the sailors,,of which the vessel had fourteen, able seamen, eight 
forward and six aft. were engaged in making the vessel fast, it re¬ 
quiring three or four men on one of those lines, and during that 
time the chief engineer is at the top grating on the engine room, 
seeing that the engine is properly operated according to signals, the 
various assistants are at the main engines, the firemen, coal passers 
and oilers are in the engine room, the passengers are making their 
customs declarations in the dining saloon, he has already told where 
the stateroom stewards were engaged, one quartermaster is getting 
the passenger gangway ready, another quartermaster assists him in 
that, and a third quartermaster is at the wheel; the temporary an¬ 
chorage is 600 feet from the dock: to move the vessel, sternward, 
from its anchorage 600 feet off from the dock, and to make her se¬ 
curely fast, requires from twenty to thirty minutes. 


On further cross examination the witness was asked during the 
time which elapses after the vessel comes to temporary anchorage 
until it. is securely docked, who looks out for the passengers; “suppose 
a passenger falls overboard, some of the ship's 'people are there to 
lake care of the passengers, are they not? A. Yes. Wc have two 
quartermasters there and we have life buoys” and the chief steward; 
in the steward's department there are approximately twenty waiters, 
men who also serve as stateroom stewards, and these men are at that 
time to look out for the comfort of the passengers generally, they 
are looking after them: thereupon the witness was asked: “If dis¬ 
order occurs, ifisomc of your passengers are assaulted, or attempted 
to be assaulted,: during the time of tlie temporary anchorage until 
the docking is completed, you have men in your crew, part of your 
ship's crew, back there to look after the passengers? You do 
64 not desert them simply because you are going into the dock, 
do vou? A. No sir.” 


Thereupon further to maintain the issues on its part joined the de¬ 
fendant read in evidence the deposition, duly taken, of William 
Harry Smith, who testified that Ik* is general agent in Cuba of the 
defendant company, having been in its employ about nine years, 
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lad been some 
f October 29th 
the lobby, he 


has resided in Cuba about fifteen years, is fluently fatniliar with the 
Spanish language, was on the steamer Havana on the Voyage in ques¬ 
tion when she arrived at the port of Havana October 29, 1913; that 
the vessel came to anchor about one thousand feet fronji the pier prior 
to docking, remaining there about half an hour; lie personally knows 
the captain of the port police at Havana, has seen hirln on board the 
defendant s steamers, which he makes a practice of boarding on the 
arrival of steamers, usually with one or two members of the police; 
that to come out to the steamer the port police captain has his own 
boat, and at times comes out in the custom house lauhcli ; the police 
launch carries a flag indicating that it is such, and that launch comes 
out to the ship and the captain boards while the steamier is at anchor 
and before it goes to dock, that was the regular practice at that time, 
but is not now the practice; on October 29th the witness saw the cap¬ 
tain of the port police on board the steamer Havana, j at which time 
he was in uniform; his assistants also have regular police uniforms, 
and on the occasion in question the captain of the police on board 
the Havana was accompanied by one of his assistants; witness saw 
the captain of police in the lobby on the vessel about 4 or 8.45 a. m., 
he cannot state the hour exactly, it was the time of thV arrival of the 
vessel; witness had heard the day before that there 
complaint made of a loss of jewelry: on the morning c 
after he saw the captain of police and his assistant ir 
shortly after went up on the bridge to bid the Captairj goodbye," that- 
being immediately after he saw the police officers, withjin two or three 
minutes; the Captain was then in his room on the bridge, his name 
was F. B. Knight, he had been connected withj the defendant 
t>5 for many years, and he is now dead, having died four or five 
years ago; when witness went on the bridge hi told the Cap¬ 
tain he had come to say goodbye, and the Captain $tated that the 
police had been up to his room to request that theyj be allowed to 
search certain quarters on the ship and the Captain hajd denied them 
the right, the witness does not remember the words of the Captain, 
only the gist of it, that he had refused permission tjo search these 
quarters, this conversation took place while the ship \yas in the har¬ 
bor and within one thousand feet of the shore, the witness does not 
recall whether at that time the ship had moved to itjs dock or not. 
but it was immediately after the witness saw the captain of the port 
police and his assistant in the social hall or lobby,| the Captain's 
bridge being above that, and his room being on the j bridge; subse¬ 
quently witness heard about the rooms of the passengers Lallv and 
Murphy having been searched, and also saw it in tlie newspapers; 
the Captain later in his presence addressed a letter of] protest to the 
captain of the port police, and the defendant compahv received an 
acknowledgment of that letter from the captain of the port police; 
the letter sent by the steamer's captain to the capain of the port police 
was dated October 80, the day after the arrival of the steamer; the 
original of it was written in Spanish, and was introduced but not 
read in evidence; witness identified clipping from the j Havana Daily 
Post, the only English newspaper published in that city, which has 
a wide circulation among the English speaking people there, contain- 
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ing a report of the incident, which newspaper article is already in¬ 
cluded in this Bill of Exceptions; witness also identifies English trans¬ 
lation of the letter sent- hy the steamer's captain to the captain of the 
port police under date of October d(). Ibid, which is hereinafter set 
forth in this Bill of Exceptions; his testimony corroborates the wit¬ 
nesses Iversen and Willmott regarding the duties of the Captain from 
the time the ship reaches port until she is anchored; after witness 
heard that the rooms of certain passengers had been searched bv the 
officials of the Havana police, he consulted the defendant company's 
attorney in Havana to draw up the protest that the steamer's 
Ob captain wished to file with the authority: he did not interview 
any of the police or Cuban Officials. 

On cross-examination the witness testified that this steamer Havana 
was a passenger-carrying vessel of the New York and Cuba Mail 
Steamship Company, popularly known as the Ward Line, running 
regular trips between the port of New York in the United States and 
the port of Havana in Cuba in Ibid, 1 hat it is a steamer operated un¬ 
der the American flag, being to his knowledge a steamer of American 
registry, and the defendant company is a corporation organized under 
tlie laws of the state of Maine in the United States of America; in 
addition to the captain the steamer had a number of other navigating 
officers, it had a capacity for carrying and actually did carry on this 
trip more than one hundred passengers of the first class, its first-class 
passenger carrying capacity being about 170; it was equipped with 
wireless apparatus: in addition to the officers it had the usual com¬ 
plement of stateroom stewards, saloon stewards and members of the 
crew generally; when the steamer came to anchor in Havana harbor 
on the morning of October 2b. 1913, witness personally observed the 
fact that the captain of the port police with at least one other officer 
boarded the steamer; he cannot say how many more there were 
besides the two: he had no conversation with them, and did not hear 
them talking about the incident involved in this ease, nor did he see 
a Cuban woman point out the plaintiffs to the captain of the port 
police; he did not take part in any discussion of the fact that these 
police officers proposed to search tlx* effects of certain passengers, nor 
did lie hear that event discussed among the passengers while the 
officers were aboard the ship; before arrival in Havana he had heard 
a discussion amongst the passengers, which was ‘‘that some woman 
had lost some jewelry and accused some passenger on hoard," one of 
these ladies, but lie could not toll which: witness could not say that 
it came to Ids knowledge that the three ladies. Miss Farrell, Miss 
Lallv and Miss Murphy, were traveling on that steamer unaccom¬ 
panied by any male companion and without male protection, the day 
before lie had heard, as gossip among the passengers, that one pas¬ 
senger had lost some jewelry and accused some other pas- 
07 senger of having stolen it. that there had been some charge 
made about the stealing of some jewelry, and there was ref¬ 
erence made to a certain passenger as the person accused, but he 
cannot recall which passenger except that it was a lady passenger; 
this subject was discussed all day long the day before the steamer 
arrived at the port of Havana, and witness heard it on several oeca- 
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Hons, the discussion being alway.: more or less the sajme, the witness 
first hearing of it when the steamer was on the high seas; on the 
morning of October 29, the day the steamer arrived ijn the harbor of 
Havana, witness did not see Captain Knight until he, went up to the 
bridge to bid him goodbye, at which time he found Him standing in 
the Captain’s room; pilot is taken on at the entrance to the harbor, 
it was usually the ease that there was a pilot on the sieamer to direct 
the course of the steamer to the harbor and to the dock; witness does 
not recall whether the steamer bad actually docked when he spoke 
to the Captain, but the Captain was at the entrance of his room, 
right at the door, and the room was on the bridge, and after witness 
shook hands with him and told him goodbye the Captain told him 
that these Havana police officers had been up to see him and had 
told him they wanted to search the rooms of some of! the passengers 
and that he had denied them permission; asked whether he, the 
witness, said anything to the Captain about the fact I that the police 
had already nevertheless searched the effects of these passengers, the 
witness answered: “I can't say, I don't recall." and ho does not recall 
whether Captain Knight expressed himself regarding the fact that 
these policemen, despite his denial of authority, had gone ahead and 
subjected the effects of passengers on that steamer tjo a search; he 
did not know that the plaintiffs had been placed under arrest long 
before the steamer reached the dock, and did not make any inquiry 
on that subject: the witness did not concern himself to see what these 
police officers were doing to these lady passengers beijore he left the 
steamer, and when the steamer docked lie and his family left the 
vessel promptly and went to bis residence, and lie did not stay 
GS either on the steamer or on the dock to see ivliat was done 
with regard to protecting these lady passengers}; the next day 
Captain Knight made the request at witness' office;that a protest 
be drawn and as he wanted it in the Spanish language he appealed 
to the company's attorney in Havana, and that attorney drew up a 
letter dated October SO. 1913. and signed by Captailn Knight, the 
attornev being a Cuban. 

On re-direct examination the witness says tiiat when he had his 
talk with the Captain on the bridge he did not have $nv knowledge 
whatever that the rooms had been searched at that time, nor did he 
have any such knowledge before he left the ship: he heard that rooms 
of certain passengers had been searched in his office that day in the 
afternoon. 

Thereupon the defendant read in evidence copy of letter as follows: 

“Havana. Oct. j30th, 1913. 

The Port Captain, City. 

Sir: As Captain of the North American Steamship 'Havana' of 
the Ward Line, which entered this Port proceeding from New York 
I bea to notifv von that vesterdav morning, on clearing the said 
steamer, the Captain of Police of the port and various vigilantes or 
agents at his orders, and without my authority or the consent of the 
Misses Anna V. Lally, Josephine Murphy and Kathierine Farrell, 
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who occupied Cabins Nos. 1 and :>. as passengers of first class, entered 
tlie said cabins, and searched same, suspecting that one of the ladies 
mentioned was the author of the robbery of jewels denounced by 
another passenger. 

This singular incident realized by the Port Police, of entering 
the cabins, searching them, without first obtaining the consent of 
the occupants, nor even the authority of the Captain of the steamer, 
obliges me to make, as I now do. a formal protest, and to request 
you with all due respect that you will take opportune measures to 
prevent a repetition of same. 

Respectfully yours. 

P. B. KNIGHT.” 

69 And thereupon further to maintain the issues on its part 

joined the defendant introduced into evidence, subject, how¬ 
ever, to the question whether they wore applicable, relevant or mate¬ 
rial to the issues in the case, the following provisions of the laws of 
Cuba, which the parties to these cases stipulated at the bar were 
“equally with the provisions read in evidence by counsel for the 
plaintiffs in force as laws of that Republic, October 29, 191:}:” 

“Title First. The Denunciation: 

“Article 259. He who shall be present at the commission of any 
public crime shall be obliged to inform immediately the nearest 
judge of examination, municipal judge, or official, under a penalty 
of not less than 12.50 or more than 125 pesetas.” 

“'Article 262. Those who, by reason of their position, profession, 
or trade, should have information of some public crime, shall be 
obliged immediately to denounce the same to the public prosecutor, 
the Court of competent jurisdiction, the judge of examination, and, 
in his absence, the municipal judge or the police officer nearest to the 
place, if a flagrant crime be involved. 

“Those who shall fail to comply with this obligation shall incur 
the fine prescribed in Article 259, which shall be imposed as a matter 
of discipline.'” 

“Article 264. He. who bv anv means different from those men- 

* # 

tioned, should have information of the commission of any crime of 
those which are prosecuted at the instance of the Government, must 
denounce it to the public prosecutor, the court of competent juris 
diction, or to the municipal or examining judge, or police official, 
without being considered bound thereby to prove the acts denounced, 
or to make a formal complaint. 

“'Article 265. The denunciation may be made in writing or orally, 
in person or hrough an agent, with a special power therefor. 

“Article 266. A written denunciation must bo signed by tin* 
denouncer; and if he be able to do so. by some other person at his 
request. The authority or official receiving the same shall rubricate 
and stamp every sheet thereof in the presence of the person pre¬ 
senting it, who may also rubricate it in person or through another 
person at his request. 

“Article 267. If the denunciation be verbal, a memorandum shall 
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be made by the authority or official receiving the same, in which, in 
the form of a declaration, shall be stated all the information which 
the denouncer may have as to ihe act denounced arid its circum¬ 
stances, both subscribing the same. If the denouncer be not 

70 able to sign, another person shall do so at his rdquest." 

“Article 269. After the denunciation has been formallv 
made, the judge or official to whom it is made shall immediately pro¬ 
ceed to verify the act complained of or order that this be done, unless 
said act be not a crime or the denunciation be manifestly false. In 
either case, the Court or official shall abstain from taking any pro¬ 
ceedings, without prejudice to the liability they may incur if they 
improperly ignore said denunciation." 

“Title III. The Judicial Police: 

“Article 282. The object of the judicial police, as well as the obli¬ 
gation of all individuals composing the same, is to ascertain the pub¬ 
lic crimes committed within its territory or district; to tjake, aeeordug 
to their powers, the steps necessary to verify said crimcsj. and discover 
the delinquents, and collect all the effects, instruments or proof of 
the crime which may be in danger of disappearing. | and to place 
the same at the disposal of the judicial authorities. 

“If the crime should be one which can be prosecuted at the instance 
of a legitimate party only, they shall be under the obligation men¬ 
tioned in the foregoing paragraph, if called upon." 

“Article 284. As soon as the officials of the judicial police shall 
receive information of the commission of a public criinc. or should 
be called upon to order any preliminary measures toj be taken by 
reason of the commission of a private crime, they shall inform the 
judicial, authorities or the public prosecutor, should they be able to 
do so without discontinuing the preliminary proceedings". 

“Otherwise, they shall do so upon the conclusion thereof." 

"Article 287. The officials constituting the judicial police shall, 
without delay, according to their respective powers, ta|ke such steps 
as may be entrusted to them by the prosecuting official^ for the veri¬ 
fication of the crime and the capture of the delinquents and any 
other steps entrusted to them during the course of the action by 
judges of examination and municipal judges." 

Thereupon the defendant invited the Court's attention to the fol¬ 
lowing provision contained in a treaty between the United States 
and Cuba- for the mutual extradition of criminals, sighed at "Wash¬ 
ington April 6, 1904: 

“Article If, Section 15: 

“Larceny, defined to be the theft of money, effects, documents, 
horses, cattle, live stock, or any other movable property, of the value 
of more than fiftv dollars." * * * 

V 

71 “Extradition is to take place for participation in any of 
the crimes and offenses mentioned in this treats, not only as 

principals or accomplices, but as accessories in anv of 'the crimes or 
7—3386a " I 
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offenses mentioned in the present article, provided such participation 
may be punished, in the United States as a felony, and in the Re¬ 
public of Cuba by imprisonment, hard labor or capital punishment.” 


Article IX. the same treaty: 

“All articles found in the possession of the person to be sur¬ 
rendered. whether being proceeds of the crime or offense, or being 
material as evidence in making proof of the crime or offense, shall, 
so far as practicable, and in conformity with the laws of the re¬ 
spective countries, be seized and surrendered with his person. 
Nevertheless, the rights of third parties with regard to such articles 
shall be duly respected." 

Thereupon the defendant presented to the Court a lease between 
the United States and the Government of Cuba of certain areas of 
land, and water, for naval or coaling stations, in Guantanamo and 
Bahia Honda, reading to the Court onlv Article VI thereof as fol- 
lows: 

•’Article VI. Except as provided in the preceding article, vessels 
entering into or departing from the hays of Guantanamo and Bahia 
Honda, within the limits of Cuban territory, shall be subject ex¬ 
clusively to Cuban laws and authorities and orders emanating from 
the latter in all that respects port police, customs or health, and 
authorities of the United States shall place no obstacle in the way of 
entrance or departure of said vessels, except in case of a state of 
war." 

The following colloquy thereupon took place between the Court 
and counsel for the defendant : 


“I also invite your Honor's attention to the Navigation Laws, 
part 43. 1 eaded "Crimes.' These are the Navigation Laws of the 
United This is Section 287 of the Revised Statutes (should 

be Federal Penal Code), and Section 440 of these Laws, headed 
‘Larceny 5 : 

“ ‘440. Larcenv. Whoever shall take and carry away, with intent 
to steal or purloin, any personal property of another, shall be pun¬ 
ished as follows: If the property taken is of a value exceeding fifty 
dollars, or is taken from the person of another, by a fine of not more 
than ten thousand dollars, or imprisonment for not more than ten 
vears. or both: iin all other cases, bv a fine of not more than one 
thousand dollars, or by imprisonment not more than one year, or 
both. If the property stolen consists of any evidence of debt, or 
other written instrument, the amount of money due thereon, or 
secured to be paid thereby, and remaining un-satisfied, or 
72 which in any contingency might be collected thereon, or the 
value of the property the title to which is shown thereby, or 
the sum which might be recovered in the absence thereof, shall be 
deemed to be the value of the property stolen.’ 

“Also Section 441 (of Navigation Laws, being Section 288 of 
Federal Penal Code), relating to the receiver of stolen property. 


JOSEPHINE MURPHY VS. >'. Y. <fc CUBA MAIL SS; CO. 


51 


“ ‘441. Receiver of stolen property. Whoever shall buy, receive, 
or conceal, any money, goods, hank notes, or other thing which may 
he the subject of larceny, which has been feloniously! taken, stolen, 
or embezzled, from any other person, knowing the same to have been 
so taken, stolen, or embezzled, shall be fined not more than one 
thousand dollars and imprisoned not more than three years; and 
such person may be tried either before or after the conviction of the 
principal offender.’ 

“The Court: Let me see if I understand. These are provisions 
that you find in the Navigation Laws of the United States? 

“Mr. Flannery: They are published in the Navigation Laws, but 
they are parts of the Revised Statutes of the United States. 287 
and 288 relate to the receiver of stolen property. 

“The Court: Are you calling my attention to it because of some 
significance as it appears in that issue- 

“Mr. Flannery: In this case, and my point is this: that Section 
430 of these Laws, Revised Statutes 730, provides this: 

“ ‘430. Place of trial. The trial of all offenses cojnmitted upon 
the high seas or elsewhere, out of the jurisdiction of any particular 
state or district, shall be in the district where the offender is found, 
or into which he is first brought.' 

“The Court: You say the district. That means pic district of 
the United States? 

“Mr. Flannery: Yes, your Honor. My purpose in doing that is 
to show that the crime of larceny, well recognized inj our law, is a 
continuing offense, and constitutes an offense wherever the person 
who has the property may be; our contention being in this case 
that the crime of larceny, if it was committed, was committed on the 
high seas, it being a continuing offense, also constituted a crime 
there, and so the officials of Cuba had a right to investigate it, and 
also that provision is for the protection of their own citizens at the 
instigation and as ihc result of the denunciation of their own citi¬ 
zens, to investigate, try and punish the offender. 

“The Court: Those legal phases and the applicability will be 
discussed a little later? 

“Mr. Flannery: Yes, your Honor. 

"The Court: You simply call attention to this as a 
the presentation of your contentions? 

“Mr. Flannerv: That is all. your Honor. 


logical step in 


i •> 


Thereupon the Court’s attention was un¬ 
iat the marine limit of Cuba, as recognized 


invited to the fact 

that the marine limit of Cuba, as recognized bjv our Govern¬ 
ment, is the customary three-mile limit, that limit not having been 
qualilied by the provisions of any treaty. 

Thereupon the defendant rested. 


In rebuttal the plaintiffs and the witness Miss Farrell testified 
that they were in custody and their persons searched on the first 
floor of the pier at which the defendant s steamer docked, and that 
they were at no time taken to the second floor of that pier which was 
referred to bv the witnesses Willmott and Iversen, all the things 
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they testified to in their testimony in chief having been done on the 
first floor: thereupon it was conceded by the counsel for the defend¬ 
ant that the things which the plaintiffs Miss Lally and Miss Murphy 
had testified to in their examination in chief happened on tlie first 
floor of the building which was leased by the defendant company. 

Thereupon the plaintiffs announced their case closed. 

The foregoing is the substance of all the evidence in both cases. 

Thereupon the defendant moved that in each ease the Court 
direct a verdict for the defendant because it is not responsible, as a 
matter of law. for the occurrences complained of. in these cases. 

To the granting of the said motion in each case the plaintiffs by 
their counsel severally and specifically objected but the Court, after 


argument by the counsel for the respective parties, overruled said 
objection, to which action of the (hurt in overruling said objection 
and in granting the said motion in each case the plaintiffs severally 
and duly excepted, which exception was duly noted separately in 
each case on the minutes of the Court. 

Thereupon the Court said: 


74 “The Court (Mr. Justice Siddons): In the two pending 

cases a motion lias been made on behalf of the defendant 
steamship company that, upon the whole evidence, a verdict should 
be directed in the defendant’s behalf. 

“The motion, is based upon the contention that no violation of a 
contractual duty or obligation law been disclosed by the evidence 
that lias been adduced. 


"That evidence disclosed a treatment of the two plaintiffs here, by 
certain police officers of the port of Havana, Cuba, that is calculated 
to arouse the indignation of every person who heard their testimony. 
There has been no attempt to minimize the character of that treat¬ 
ment by the defendant or its representatives in Court. It has re¬ 
ceived a characterization at the hands of counsel for the plaintiffs 
that can not be said to be undeserved. 

"Here are three ladies, two of them suing here, ladies of standing 
in this community, unprotected so far as having any male escort 
was concerned, i taking passage on the ship of the defendant com¬ 
pany for a visit to Havana to the married sister of one of the parties, 
married apparently to a citizen of Cuba living in IIavana. 

“Another passenger upon the ship, said to have been a (Alban 
citizen, a woman, complains that certain jewelry of hers bad dis¬ 
appeared. and she makes demand upon the master of the vessel that 
every passe nger shall be searched to discover il by chance some one 
or tin* other oj ihose passengers had feloniously taken her jcwelrv. 
1 he Captain refuses to do anything of the kind, and tells her that 
he could not insult his passengers by any such procedure. She thou 
tells linn that sin* suspects one or the other or all of these ladies 
occupying one whole stateroom and a part of another room on the 
ship, and modifies her demand for the search to a demand that their 
baggage and that they be searched. The Captain refuses that re¬ 
quest. She then informs him that she will send a radio message 
from the ship to the police of Havana, which sin* does. In fact, it 
appears from the evidence here that two radio messages were sent bv 
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her, one to the police official? 8 of Havana, and the! other to some 
private person. The precise contents of those messages have not 
been disclosed, hut enough lias been shown as to ojne of the mes¬ 
sages. that directed to flu* police authorities, whoever|they may have 
been, the chief of the secret police, if that was the person to whom it 
was directed, to indicate that it reported the loss bf the jewelry. 
Perhaps it may have gone fun her. and characterized! it as a theft or 
a larceny of the jewelry, and it apparently called xipon the police 
to meet the boat upon its arrival at the harbor. 

“The police did meet the boat. There may be said! to be some dif¬ 
ference in the testimony here as to the point of time when these 
police officials got on the boat, but all the evidence! tends to show 
that they did not board the vessel until after it had (filtered Havana 
harbor, and was beginning at least, its process oif being moored 
7d and secured to the dock or the pier. To the plaintiffs them¬ 
selves that interval of time must have appeared very long, 
subjected, as they were, to the humiliation of being!exposed to the 
curious and suspicious gaze of the passengers on the|vessel, with no 
one to advise them, save one. apparently. -lust whajt lie said could 
not be received in evidence here, but enough was sjaid to indicate 
that he advised them to tell the Captain of the experience that they 
had encountered after the police officials had reached the deck of 
the boat. It is rather refreshing to learn that that one person was 
an English gentleman, whether lie was English or belonged to any 
other nationality, at least he was a gentleman. | 

“At that moment they had already been made awjare of the fact 
that, their state room and their baggage had been searched, and they 
had been informed that they were in custody, undejr suspicion, at 
least, of having stolen this jewelry. 

“It is in evidence also that before these police officials undertook 
a search of the room they went to the master of the ihip and asked 
permission to make the search, a permission which the evidence 
tends to show he immediately declined to give and jthereafter, ap¬ 
parently surreptitiously, but it is said in the presence of at least a 
state room steward, they got into the state room and made the ex¬ 
amination and search, and the ladies came to thej door, having 
learned of it from some state room steward, that they had better go 
to their state rooms, that they were being searched. an<jl they go there 
and they are not admitted at first: they find the doior locked, but 
they hear the voices of people inside: they hear the j movements of 
people inside there: and finally the door is opened, nnjd here are one 
or more of these police officials, and by that time the jladies are in a 
state of nervousness bordering upon hysteria, in tears, natural to a 
woman, and then it is that they receive a suggestion thjat they go and 
report the situation of affairs to the master, which they do. their 
appeal to him in its nature being more or less of a protest with regard 
to the treatment to which they had been subjected. 

“They are taken down the gang plank, in charge <if one or more 
of these police officials. Reaching the pier, they are tllen each taken 
to a room, and their persons searched by some police woman or 
matron, some woman in the employ, apparently, of the Cuban Gov¬ 
ernment; and then some sort of a hearing is had on the dock before 
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some sort of a magistrate, and then they are allowed to go to the 
home of their hostess, the sister of one of them. 

‘‘Two or three days later they are summoned to appear in a Cuban 
Court and subjected there to further examination, and finally re¬ 
leased. 

“Upon the docking of the ship, within an hour or two after the 
ship was docked, the master reports the experience to which his ship 
has been subjected, and these ladies have been subjected: 
76 and a protest is lodged by him with the Cuban authorities. 

That apparently results in some diplomatic exchanges between 
the President of Cuba and our own diplomatic representatives in 
Havana, the American minister then'. An investigation of the in¬ 
cident • is ordered apparently bv the President of Cuba, a report made 
to him. and a letter then written bv him to the American minister, in 


which regret is expressed for what is. either in terms or at least in- 
ferentially characterized as unwarranted conduct on the part of the 
Cuban police in what they did. 

“The incident was reported in the Cuban papers and in American 
papers, in a paper in the home of these' ladies, at the capital. The 
case undoubtedly attracted a good deal of attention. 

“The net result of it all was that, so far as those ladies were con¬ 


cerned. they were for the moment hold up to the public gaze as per¬ 
sons at least suspected of committing a felony on board this ship in 
the theft of the jewelry. 

“The two actions the ladies have brought against the steamship 
company are actions for damages for what is alleged to be a viola¬ 
tion of the contractual obligation or duty assumed by the steamship 
company when it accepted them as passengers upon a. boat in New 
York, an obligation or duty which, among other things, required 
that the defendant company should safely carry them to their desti¬ 
nation. the place the steamship company had contracted to carry 


them. 

“Of course, that duty may be modified by considerations, and the 
fact that a person is a passenger on board the steamship does not 
make the steamship company an insurer of the passenger, and events 
may take place by virtue of which the passenger may suffer very 
much, and yet it can not he said of the suffering in such a case that 
the result is to he ascribed—the result can not be ascribed—to a 
breach of this obligation or duty which the carrier has thus assumed. 

“The Court has been very much aided by the very thorough inves¬ 
tigation that has been made* of the various questions here, and I 
think it proper to state what I understand to be the rule, the obliga¬ 
tion rather, or duty, that is imposed upon the carrier, as it appears 
in an excellent trial brief that has been prepared by counsel by 
the plaintiffs: and. quoting from the case of New Jersey Steamboat 
Company vs. Brockett. a case which was decided by our Supreme 
Tribunal, on page 10 of* the brief, this is the way that- Court states 
the rule of obligation or duty of a carrier towards a passenger. It is 
said to be the rule that a passenger is ‘entitled, in virtue of that con¬ 
tract'—meaning the contract of carriage or transportation—‘in virtue 
of that contract, to protection against the misconduct or negligence 
of the carriers servants. Their misconduct or negligence whilst 
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transacting the company s lmsincs.-. and when acting \jvithin the gen¬ 
eral scope of their employment, is. of necessity, to he imputed to the 
corporation 7 —that is, as a carrier—‘which constituted them 
77 agents for the performance of its contract with! the passenger. 

hether the act of the servant he one of omission or com¬ 
mission, whether negligent or fraudulent, “if/' as was adjudged in 
Philadelphia and R. R. To. v. Derby, 55 C. S. 14 Upward 486, “it 
he done in the course of his employment, the master is liable: and 
it makes no difference that the master did not authorize or even know 
of the servant s act or neglect, or. even if he disapproved or forbade 
it, lie is equally liable, if the act he done in the course pf his servant's 
employment." * * * “This rule, 77 the Court of Appeals of New 

York well says, “is founded upon public policy anil convenience. 
Every person is hound to use due care in the conduct pf his business. 
If his business is committed to an agent or servant,|the obligation 
is not changed." * * * The principle is peculiarly applicable 

as between carriers and passengers: for, as held by tjlie same court 
* * * a common carrier is hound, as far as practicable, to protect 

passengers, while being conveyed, from violence being committed by 
strangers and co-passengers, and undertakes absolutely to protect 
them against the misconduct of its own servants engaged in executing 
the contract. 7 

“The complaint, the grievous complaint, here by tjhe plaintiffs is 
not of misconduct of the servants of the carrier, but lof the miscon¬ 
duct of these Cuban police officials, which, however, i| is claimed bv 


this steamship 
dutv and obli- 


to be a woman 


the plaintiffs, if was a duty resting upon this carrier, 
company, to resist in the performance of the contract, 
gat-ion, as the court lays it down in this ease. 

“It is a further rule that when a passenger happens 
or happens to be a child, that because of the sex in thk one case, and 
the immaturitv of the child in the other, that the obligation takes on 
perhaps a somewhat enlarged scope: and it is said tliatb the master or 
carrier stands, during the period of transportation or carriage of pas¬ 
sengers, towards the female passenger and towards the youthful pas¬ 
senger. in loeo parentis, that is. in the place of a parent. 

"Now. that being the duty and obligation, we have to apply it to 
the facts of the c-ase. The question of this duty and obligation, how 
far a carrier must go in affording to his or its passenger the protec¬ 
tion which the law fixes upon it as obligatory when [it assumes the 
contract of carriage, is the question in this case, coupled, however, 
with a verv difficult and unusual state of facts. 

I 

“Says the Supreme Court, speaking with approval ojf the language 
of another court. 'The common carrier is bound, so far! as practicable, 
to protect passengers while being conveyed. 7 and so forth. 

“Now. what have we here? If it be true that this Woman did lose 
any jewelry, the evidence tends to show that that loss. If it was a loss, 
or that theft, if it was feloniously taken on hoard tin} ship by some 
one stealing it—1 think the evidence tends to show that particular 
offense was committed while the ship was on the high seas, 
78 and, being on the high seas, when the crime Was committed, 
the law seems to be pretty well settled in this country, as to 
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tlie jurisdiction, as to tin* country or nation which has jurisdiction 
to try and punish, if found guilty, the person who has committed the 
felony on the ship of American registry on the high seas. 

“So we may assume, for the purpose of disposal of this matter, 
first, that a felony was committed upon the ship hy some one; that it 
took place while the vessel was on the high seas. It is in evidence, 
and not disputed.ias 1 understand it. hy the defendant, that this ship 
was one of American registry. Hying the American flag. 1 am not 
clear in my mind whether counsel for the plaintiffs is affirmatively 
taking the position that the sending of the radiogram hy this com¬ 
plaining passenger should not have been permitted, or that the master 
should have, in the exercise of what seems to he his power under the 
law to censor the telegram, whether he did not do that, is one of the 
grounds of complaint here. There was some suggestion in the argu¬ 
ment that there was the beginning of the alleged failure of duty 
on the part of the Captain or master of this ship, in not either pre¬ 
venting the sending of the radio, or himself, before it was sent, see¬ 
ing to it that it was in such form that no injury was done any pas¬ 
senger of his. which would he violative of the protection that the 
passenger was entitled to at the hands of the carrier. 

“If such a claim is made. ! have no difficulty in responding to it, 
in saying I do not think it is well founded. I think that this other 
woman, the woman who sent the radio, was. like these ladies here, a 
passenger on the vessel. She seems to have been a Cuban citizen; 
she seems to have complained that she had been the victim of the 
larceny of certain jewelry, and she had been met with a refusal, a 
very proper refusal, on the part of the master, to have a search made 
of all of the passengers, or even of these ladies, the plaintiffs here, 
and she told him she was going to send a radio to the police to meet 
the boat. I think she had a right to do it, just as much so as these 
ladies would have:had a right, had they for a moment supposed that 
they were the objects of an unjust charge, or even an unfounded 
suspicion, that they were the offenders, that they had committed this 
offense of larceny—1 have not the slightest doubt, whatever they 
knew of it. whatever they may have inferred from the gossip of the 
passengers, that they were conscious of their own innocence, and it 
never occurred to them for a moment that they were being suspected 
of the theft or larceny, and therefore it never occurred to them that 
they should send a radio, as they would have had a perfect right, it 
seems to me. to have done, to their relatives in Havana, informing 
them that they were suspected; they did not believe or suppose that 
they were suspected. Even though the Cuban woman, according to 
the evidence, seemed to have spoken to at least one of them and asked 
her if, while she was in the lavatory, she had seen this alleged missing 
jewelry, it was a very natural question and made to an innocent 
woman, would not, for a moment, have suggested that the 
79 interrogator was suspecting her of any connection with the 
disappearance or loss, 

“So I think that, so far as the sending of the message was con¬ 
cerned, the master would probably have failed in his duty, if he had 
refused to permit a Cuban citizen, a passenger on his boat, complain- 
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ing that she had suffered the loss of jewelry by theft or otherwise on 
the boat, from communicating with the police officials of Havana 
to meet the boat upon its arrival to investigate the codiplaint. Just 
as much would it have been a gross failure on his part if lie had 
prevented any one of these ladies from sending a radio, Ithey learning 
of this and that they were suspected, calling upon their 'friends to 
meet the boat and be prepared to afford them there all the protection 
that the law would give them when placed in such a humiliating 
and mortifying predicament. 

“The vessel arrives in the territorial waters of Havana, it is a 
boat flying the American flag. It is of American registry, and it is 
fundamental in our international law, which we recognize, that that 
boat is for nearly all purposes the territory of the United States, 
American soil. The flag that it theoretically if not actually flies, is 
a symbol of all that American citizenship, American jforms of gov¬ 
ernment, American jurisprudence of personal rights and guarantees 
that arc constitutionally afforded under our polity to lour own citi¬ 
zens—all that is expressed in the symbol of the flag. 

“But while that is undoubtedly true it is also true, According to a 
rule of law which our own supreme tribunal has recognized, that the 
vessel partaking of the national character of the steamship ‘Havana’ 
on this occasion, when it entered the territorial waters of Cuba, for 
the time being, took on a temporary allegiance to Cubd. 

“The Supreme Court, speaking through the late Chief Justice 
Waite, in Wildenhuss Case, says this on that subject: 

“ ‘It is part of the law of civilized nations that when a merchant 
vessel of one country enters the ports of another for tbe purposes of 
trade, it subjects itself to the law of the place to which lit goes, unless 
by treaty or otherwise the two countries have come to Some different 



would subject the laws to continual infraction, and the government to 
degradation, if such merchants did not owe temporary and local al¬ 
legiance, and were not amenable, to the jurisdiction of the coun¬ 
try,” ’ meaning the country to which such a ship had gone. Then 
there are some citations of a number of cases, a statement of the 
English rule on the subject, with which we need noti concern our¬ 
selves, and then our Court adds, in the case there decided: 

“ ‘As the owner has voluntarily taken his |vessel for his 
80 own private purposes to a place within the dominion of a 
government other than his own, and from which he seeks pro¬ 
tection during his stay, he owes that government such allegiance for 
the time being as is due for the protection to which he becomes 
entitled.’ ^3)1 

“This was the situation of law with respect to the ship ‘Havana’ 
when she reached the harbor of Havana. 

“Now, it is in evidence that by Cuban law, when such a vessel was 
to be searched b ythe police because it contained, it piay be, or it 
was suspected to contain, some person who had committed a felony 
on board the vessel, against the rights of some Cuban pitizen, or, we 
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limy suppose: a ease where it was suspected that that vessel was bring¬ 
ing to the port of Cuba some man with companions, going there 
for the avowed purpose of instigating and conducting a revolution 
against the sovereign power of Cuba; or it may be supposed that on 
that vessel concealed, it may bo by the sanction of a master, and 
therefore by the corporation or individual that owned the vessel, 
some victim of the bubonic plague, let us say—now, the law of Cuba 
seems to prescribe the means that the police or other officials charged 
with the duty of making the search of the vessel under such circum¬ 
stance's should pursue, and it is clear in this ease that the Cuban 
police officials did not comply with their own law, but came on 
board that boat and, seeking to obtain permission to search the state 
rooms and the baggage of these ladies, which this Captain refused 
to give them, nevertheless secured access to the room, it is said, and 
there is evidence tending to show that was done in the presence of 
one of the state room stewards. 

‘‘Let us assume that this was so. and thereupon it was the duty 
of that state room steward to communicate the fact promptly to the 
captain, and, whether he did so or not. if he occupied such a rela¬ 
tion towards the situation and towards the ship and its owner at the 
moment that he ought to have done it. then it is insisted that failure, 
failure on the part of this steward to communicate what was going 
on in this state room of the ladies to the captain, would nevertheless 
not exempt the defendant company from liability if it was otherwise 
liable under the law. 

“And so we come to the crux of the cpiestion in this case, and we 
must keep in mind all the time the pregnant fact that this occur¬ 
rence occurred on board an American ship, flying the American 
flag, in the territorial waters of a foreign government, of which 
its jurisdiction was complete, excepting as it may be modified by 
international conventions or agreements with other countries, ex¬ 
tending perhaps some special advantages to the ships of those other 
countries. 

“Now, I think that the test of the duty of the defendant company 
to protect its passengers as far as practicable—says the Supreme 
Court—is to be determined with reference to the circum- 
81 stances of the instant ease; and we have evidence here tend¬ 
ing to show, first, that knowledge of the complaint was made 
by this Cuban woman to the captain a day, at least, before the vessel 
reached harbor; he knew that she complained of having suffered 
a loss or a theft;of her jewelry; he knew that she suspected one or 
more specific passengers; he knew that she had announced her in¬ 
tention of sending a radio to the police officials of Cuba; and I think 
we may assume, for the purpose of this motion, that he knew also 
that the radio had been sent. He may not personally have known 
it. but he probably legally knew it, because it was sent by the radio 
operator, who was a member of the complement of the crew, and 
had signed the shipping articles just as the other members of that 
crew had signed them when the ship started on its voyage to Havana. 

“He knew all of that. He knew, too, that the police officials, on 
coming upon his vessel, had asked permission to make this search. 
He knew, too, that he promptly refused it. I think he had a right 
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to assume, unless there were some circumstances developed to his 
knowledge that would have overturned that assumption or presump¬ 
tion, 1 think he had a right to assume that when those police officials 
had applied to him for permission to search and that permission had 
been refused, that they would not attempt to make a I search in the 
face of that refusal. 1 think lie had a right to assurrie that, unless 
knowledge had come to him of some fact or circumstance that would 
or should have led him to inquire to see whether or hot they were 
going to make the search, notwithstanding the fact that he refused 
them permission to do so. 

“I can not recall any evidence at the present moment which would 
have put him on inquiry with regard to that matter, oil any evidence 
that brought home to him the fact that they were going to make 
the search, notwithstanding his refusal to permit them to do so; 
and that he did not know it. until he was told about it; and. as I 
remember the testimony, by one or the other, perhaps all three, of 
the victims of this unwarranted and inexcusable conduct on the 
part of these police officials. 

“Now, we reach the difficult point in the matter, l^y the time, at 
least, that the vessel had become moored to its wharf, this master 
already knew what had occurred, already knew that these ladies 
had been told by these police officials that they were in custody, under 
arrest, and had to go ashore with them. If T understand the argu¬ 
ment that is advanced, the contention that is advanced in behalf of 
the plaintiffs, it is this, that at that moment, at least, iif not earlier, 
this company, acting through its agents, representatives and em¬ 
ployes, officers of this ship, should have taken all necessary steps 
to prevent what those police officials then did, if indeed, they should 
not have taken some steps at an earlier period; andj I think that 
right there, in my judgment, the test of liability comes. 

82 “Now, the protection that the carrier owes to the passenger. 

as laid down by our courts, and the rule invoked by the plain¬ 
tiffs in this case, is one of protection as far as practicable, when 
that protection is needed, at least, from the assaults, whatever form 
they may take, not from members of a ship's crewj. not by pas¬ 
sengers, but by strangers, police officials in this case.| who boarded 
the ship after she got within the jurisdiction of the Cuban Govern¬ 
ment. Now. to what point? How far should the captain go in 
making effective that protection? If the duty lay ijpon him and 
upon this steamship company to protect the passengers from what 
occurred in this case, we must look to see. it seems to me at least, 
how far that duty carried him. It is idle to talk abbut protection 
that does not protect. 1 do not think you can split tjhis obligation 
of protection and duty up and say that you can go Iso far to pro¬ 
tect, though, in going so far you do not protect. But if you have 
gone as far as under the circumstances, perhaps, you can go or 
should go under the circumstances, and do not protect, then you 
are not liable—I do not think that can be the rule. I think pro¬ 
tection is protection or it is nothing. 

“Now, what, then, should the captain have done?! What could 
he have done? There he was. a master of a ship sailing the Ameri¬ 
can flag, under the American registry, in the jurisdiction of Cuba. 
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Wo may think, we sitting here listening to the details of this occur¬ 
rence. with the indignation that is naturally aroused, we may think 
that this man might, at least, have afforded the ladies the sanction, 
the comfort, of his presence. Rut it is said he was charged with a 
duty to stay upon his bridge while that ship was being moored to 
a place of safety at her pier, in Havana harbor. 

“But, supposing that he had found a means to go down and pro¬ 
test against this action: and suppose that these police officials had 
said ‘Well, we are sorry, but we can not regard your protests, these 
women must come along with us. We are going to take them for 
further investigation, and before a Cuban tribunal. We are going to 
find out whether or not they stole this woman's jewelry/ And that 
then he had urged, not unnaturally urged: that he should sav ‘No, 
1 do not propose to permit you 1<> do anything of the kind. This 
is American territory, f am tin* commander, the master, of an 
American ship, i We do not permit this sort of conduct in our coun¬ 
try. and T do not propose to permit it here/ ‘Well, you are going 
to permit/ say the police officials. And finally the question reduces 
itself, as it must in testing whether or not there is. first, the obliga¬ 
tion to protect under such circumstances, and then, whether that 
protection can indeed and in fact be made effective and complete. 

“Then what do we find? The Captain calls his crew. He calls, 
if you please—there are lot) persons* connected with this ship, and 
he tells his officers to get their revolvers: and there are eight 
Sd or nine, we are told by the evidence, eight or nine police 
officials, some of whom, or one. at least, of whom is obviously 
armed: here were the passengers gathered, 1 -°>7 passengers on board 
this ship. ISO persons constituting the crew of the vessel, approach¬ 
ing within a few feet, apparently, of the very pier or dock in the 
harbor and now* that master, with his men about him. armed, as 
far as they could be armed, the police officials of Cuba, determined 
on dragging these ladies off of the vessel, armed—and what ensues? 
Shots are fired, passengers injured, perhaps killed, and all in order 
that these ladies may be protected from this conduct. 

‘‘With every disposition always never to interfere with the function 
of a jury, eases come when the Court, in the discharge of its sworn 
duty, must undertake to deeide questions of law, which, under given 
circumstances, as here, may result in the jury not being permitted 
to pass upon the facts in the ease. Indeed, tlie facts are scarcely 
in dispute: and counsel for the plaintiffs not unreasonably said in 
the argument yesterday—of course l asing his contention on what 
he contends the liability is of this company to respond to these ladies 
—that he would have been justified in asking the Court to direct a 
verdict for the plaintiffs, because, viewing the evidence as he does, 
and f think he is justified in doing so. there is no serious dispute 
of what occurred from the moment that this disgraceful episode 
began. 

“But 1 have come to the conclusion that, as a matter of law, bear¬ 
ing in mind what I understand to be the duty of the ship owner to 
its passengers for protection, that under the circumstances, the 
unusual circumstances, of this cast—unusual in this, at least, that 
most of the actions complained of occurred in this harbor—the mas- 
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ter of the vessel could have done perhaps no more, legally done no 
more—T am not here, of course, considering what a man might 
have done, what a gentleman might have done, an Arherican citizen 
might have done, when lie knew that American ladies were being 
made the object of suspicion, at least, and of more or less contumely, 
whether he might not have done some other thing that gentlemen 
do when women are in distress. That, however, lias nothing to 
do, it seems to me, with the question of the liability, the legal 
liability, of this company, and while I think these ladies are greatly 
entitled, and somewhere they ought to receive a redress of the griev¬ 
ances which they have suffered, T am compelled to find as my view 
of the matter, and I have given it anxious consideration. I am com¬ 
pelled to find that the case is not made out of a breach of the duty 
that this ship company owed to these ladies under the circumstances 
of this case, and that, therefore, the motion to direef a verdict on 
behalf of the defendant must be granted. 


84 “Mr. Hogan: If your Honor please, in thej case of .Jose¬ 

phine Murphy against the New York and Cuba Mail Steam¬ 
ship Company, Law Number 57.(587. the plaintiff objects to the di¬ 
recting of a verdict on behalf of tin* defendant, arid respectfully 
requests that the Court note her exception to the Court’s ruling. 

“The Court: Certainly, Mr.-Hogan. 

“Mr. Hogan: In the case of Anna Y. Lallv, plaintiff, against 
the New York and Cuba Mail Steamship Company, defendant, Law 
Number 57,688, the plaintiff objects to the directing of a verdict 
on behalf of the defendant, and asks the Court to notefher exception 
to the Court's ruling. 

“The Court: Certainlv. 

“Thereupon, the jury was directed to return a verdict in favor 
of the defendant in both cases. 

“Mr. Hogan: Now, in order that the record may be made per¬ 
fectly clear, and that there may be no mistake about it, on behalf 
of each of the plaintiffs, we ask the Court to note ah exception to 
the action just taken hv the Court. 

“The Court: That may be done." 

To which action of the Court in granting the defeiidant's motion 
and in peremptorily directing in each of the said easels a verdict for 
the defendant, the plaintiff, in each case separately, thereupon duly 
reserved an exception, which exception, in each case, was thereupon 
duly noted on the minutes of the court. 

To the end that justice may be done in behalf of said causes, and 
that the questions raised by the foregoing exceptions may be re¬ 
viewed on appeal, the plaintiffs pray the Court to sign this their 
Bill of Exceptions, as and for the time the same were noted; which 
is accordinglv done, now for then, this 26th day of February A. D. 
1920. 


Bv the Court. 


F. L. S1DDONS, 

Jxistice. 
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85 Settled bv consent this 9th day of January, 1920. 

! ’ FRANK .1.' HOGAN, 

LEO P. HARLOW, 

Attornet/s for Plaintiffs. 

McKENNEY & FLANNERY, 

G. ROW DO IN CRATGHILL, 

i Attorneys for Defendant. 
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| Endorsed: | Law No. 57687/58788. Josephine Murphy 
and Anna Ah Lally. Plaintiffs, vs. New York & Cuba Mail 
Steamship Company. Defendant. Rill of Exceptions. Jan'v 9/20, 
Submitted. (Clerk will please file). Law Offices of Frank J. Ho¬ 
gan, Colorado Building. Washington. D. C. 


Endorsed on icover: District of Columbia Supreme Court. No. 
8386. Josephine Murphy, appellant, vs. New York and Cuba Mail 
Steamship Company, a corporation, and No. 3887, Anna V. Lally, 
appellant, vs. New York and Cuba Mail Steamship Company, a cor¬ 
poration. Court of Appeals, District of Columbia. Filed Mar. 31, 
1920. Henrv AY. Hodges, clerk. 
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